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INTRODUCTION. 



A good many years' experience in dealing with " General 
Conditions " and Specifications has not modified a long-since 
formed opinion that they form the very driest kind of reading 
imaginable. I will not say that the " Model Clauses " which 
the author has worked out are in themselves more interesting 
to read than any others, but certainly the remarks and 
criticisms which he appends to them are very good reading. 
They are none the less good reading that he proves himself a 
somewhat severe critic of formulas and conventions which have 
the sanction, at least, of age, if not of either common-sense or 
justice, and that he occasionally tempers the legal with a touch 
of the human. 

The author has obviously taken great pains to devise and 
word clauses so that they shall not only be fair to both 
Employers or Engineers and Contractors, but so that they shall 
be such as to ensure, so far as may be, that the work under 
the Contract shall be carried out with a minimum of possible 
disputes or even differences of opinion between the parties 
concerned. This result would carry with it, naturally, that 
the work, when completed, would have every prospect of 
being both satisfactory to the Employer and a credit to the 
Contractor. 

The author's view of the position of the Consulting 
Engineer is, I think, a right one. " He is first, of course, the 
servant of his employer, whose interests it is his duty to 
protect, but he is also in the position of a quasi-arbitrator 
standing between the Contractor and the Employer and, to a 
certain extent, weighing their respective claims." 

The position is, no doubt, a difficult one, but I venture 
to believe that, in the great majority of cases, the British 
Consulting Engineers have tried, and with fair success, to live 
up to it. In another place the author adds, — "Much though 
Contractors may have had to suffer at the hands of inexperi- 

a* 



11 INTRODUCTION. 

enced Engineers, — possibly even from some with too great a 
confidence in their own judgment and too rooted a belief that 
all Contractors are knaves, — ^yet, in the end, the Contractor 
will benefit by the existence between him and the Employer of 
a competent and impartial adviser invested with sufficient 
authority and of sufficiently high standing to impose his ideas 
upon both sides and modify the too exorbitant claims of 
either." 

It would be fooHsh to attempt to appraise the relative 
importance to the final result of the Engineer who prepares the 
Specifications, and the Contractor who turns them into realities. 
But an old Consulting Engineer (who also has " served his 
time " in the shops) may perhaps be allowed to remind the 
Contractor that " the moon sees many brooks, but the brooks 
see but one moon." By the mere fact that he receives 
tenders and proposals from many manufacturers — I am 
thinking particularly of steam and electric machinery or plant — 
the Engineer has, in many cases, a considerable knowledge — • 
often confidential — of half-a-dozen ways of attaining some 
result, while the individual Contractor may be familiar only 
with the special method which his own firm have decided to 
adopt. 

Among particular points in the suggested Model Clauses, 
and the notes on them, there are several which seem to me to 
be of special value to all the parties concerned, apart from the 
general object, which the author has always kept in view, of 
wording the clauses so that their meaning may be quite 
unambiguous. 

The comments under Clause 1 , which deals with the extent 
to which an Engineer should have power to make alterations or 
additions to contract work, are very just, and deal with a 
matter which has caused endless disputes, and cost thousands 
of pounds in arbitration. I think the proposed clause is clear, 
although it involves that Engineer and Contractor alike must 
be able to recognise from the terms of the particular Contract 
to which the conditions are attached, what a " section "is. 

The notes on the legal position of Contractors and 
Employers under Local, General, or Private Statutes 
(Clause 10) may be found useful in many cases. 

In the notes to Clause 16 I am glad to see that the author 
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objects to wording which " seems designed to harass a Con- 
tractor unduly, and gives the Employer no more real security," 
On a similar point, in reference to conditions which seem 
unreasonable, he says, in another place, very pointedly that 
few Contractors will be found who would accept such con- 
ditions, and those who do, not among the more reliable." 
And in reference to still another matter, ' ' The idea of making 
other people responsible for your own mistakes is one with 
which long experience has apparently familarised Engineers 
and Contractors." In point of fact, some of the unfair con- 
ditions to which he refers have now become not much more 
than sui'vivals of a time when possibly they may have — or may 
not have — been necessary, and even responsible Contractors 
have been found willing to accept them, believing — -from their 
knowledge of the Employers — that they will never be enforced. 
But when the Employers do not happen to be so complaisant, 
there results a dispute and an arbitration, endless waste and 
loss of time and money, and very possibly an unsatisfactory 
carrying-out of the contract work. 

I am glad to see the author's comment on the responsibility 
of the Engineer for carrying out, and satisfying himself about, 
the ' ' final tests ' ' which form so important a section of aU 
modern Contracts for plant. Suggestions which have been 
made which leave these tests, as to time and other conditions, 
essentially in the hands of the Contractor, are clearly wrong. 
The Model Clause (No. 17) as to this matter is clear and in no 
way too stringent. Of course, every Contractor knows before- 
hand that the exercise by the Employer of the right of 
replacement on any large scale of plant which is found on test 
not to comply with guarantees, may cause him so much 
inconvenience that he can only resort to it in extreme cases. 
He therefore hopes, probably, that it may never be exercised, 
and may possibly presume on this from the start. But the 
Specification can, fortunately, provide for this to a large 
extent by specifying the reduction in price to be paid in con- 
sequence of any failure to reach the guaranteed conditions. 
It is now not uncommon to word a clause of this type so that 
the Contractor would get a corresponding increase of price in 
the event of the guarantees being improved upon, and I have 
known this to happen, much to the satisfaction of both parties. 
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The author's comments on the effect and meaning of the 
Arbitration Clause (Clause 41), as to the position of the 
Employer's Engineer as arbitrator, and as to the particular 
matters which must be left solely to the Engineer's decision, 
are valuable and worth careful study. These points arise also 
in the notes on Clause 13 and Clause 17, which are both vital 
as regards the matters on which the Engineer's authority must 
be absolute. 

Interesting points as to time being " the essence of the 
Contract," as to the difference between liquidated damages 
and penalties, and as to the giving of direct orders to sub- 
Contractors, which may not be generally appreciated by the 
non-legal public, are specially dealt with in the notes to 
Clauses 19, 22 and 25. 

Considering how unsatisfactory, and sometimes unfair, 
existing conditions have often been — some to one side and 
some to the other; how they have varied, and how difficult 
it has been to interpret them, I think it may be inferred that 
both Engineers and Contractors have proved themselves, on the 
whole, sensible men, and have interpreted and worked on the 
conditions with a considerable amount of commonsense give- 
and-take. It would certainly be better for all of us, however — 
except perhaps to the profession to which the author belongs — 
if wiser and clearer conditions of Contract could be formulated 
and adopted. I think the author's suggested Model Clauses, 
although doubtless they may be capable of improvement, are in 
this respect in advance of any that I have as yet seen, and I 
hope they may be very widely useful and used. The notes upon 
them, also, which cover comments on many other Clauses 
which have been used, call attention to points which are not 
always obvious, but which are often weighty and sometimes 
misunderstood. The whole matter is one of great and 
increasing importance, as well to Employers and Engineers, 
as to Manufacturers and Contractors. Mr. Kennedy has dealt 
with it in a clear and helpful fashion which ought to be useful 
to all those — on both sides of the table — who have to do with 
the specifying, making, or carrying out of Engineering Con- 
tracts, for whatever class of work. 

A. B. W. K. 



AUTHOR'S PEEFACE. 

No authoritative Model Clauses for use in Engineering 
Contracts have been issued by either of the premier engineering 
institutions in Great Britain for the guidance of Engineers 
and Contractors, the only examples of such clauses being those 
issued by the Institution of Electrical Engineers and the Royal 
Institute of British Architects, neither of which are of entirely 
general application. It has been thought, therefore, not 
impertinent here to collect some clauses drafted of recent 
years which, -it is hoped, may be of use to those entering into 
such contracts. 

As the book is not intended for the use of the legal profes- 
sion particularly, it has been thought well to avoid a superfluity 
of notes and to insert few names or references to decided cases. 
Those anxious to explore the subject more fully may be 
referred for general principles to any standard work on 
Contracts, and for more detailed knowledge to such books as 
Hudson's Building Contracts — a work to which the author 
acknowledges great indebtedness."' 

The scheme of the book is as follows : The form of clause 
which commends itself to the author as fairest between Com- 
pany and Contractor, Employer and Employed, is printed in 
large type. This is followed where necessary by notes illus- 
trating the points to which attention may be particularly given, 
and a comparison is then made with variants of the clause found 
in well-known sets of General Conditions; e.g., those issued in 
connection with particular Contracts by the London County 
Council, the War Office, certain of the larger railway com- 
panies, and others. The Model Form issued by the Institution 
of Electrical Engineers, which is now frequently adopted, with 

* The Law of Building, Engineering, and Shipbuilding Contracts, 
by A. A. Hudson. 4th edition. Sweet & Maxwell. 1914. 
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minor alterations, for electrical work, has been paiticularly 
dealt with and has been reprinted with the kind permission of 
the Council of that Institution as an appendix to these notes. 

It will be noted that some of the clauses here suggested are 
applicable not to Civil Engineering Contracts in general, but 
only to Contracts for the supply of plant. Clause 17 (Tests on 
Completion) is an example of such a clause — but it has been 
considered unnecessary to mention this point in every case, 
since those, if any, who make use of these Model Clauses will 
naturally select only such as are suitable for their particular 
purpose. 

The perfect Contractor, the perfect Employer, and the 
perfect Engineer would need no conditions in their Contracts, 
and could work in harmony under any. Unfortunately — or 
perhaps, for the legal profession, fortunately — these do not 
exist. But the latent tendency towards perfection which 
optimists perceive in human nature, and term progress, has 
manifested itself lately in a desire on the part of Engineers to 
treat Contractors as honest men, for the most part anxious to 
do their work well, and a corresponding belief on the Con- 
tractor's part that Engineers are not invariably desirous of 
getting a large amount of work done for which they have no 
intention of paying. The problem for solution is thus to draw 
up such conditions as will provide, on the assumption that both 
parties to a Contract are reasonable beings, for the various 
difficulties which must inevitably arrive, while not in them- 
selves creating fresh ones. 

It has been well said that over simplicity is the enemy of 
precision in legislation. It is impossible to make laws extremely 
simple without cutting the knot more often than you untie it, 
and without leaving much to arbitrariness and incertitude. 
This maxim, used by Napoleon with reference to the Code Civile, 
must be the excuse for the length of the clauses here suggested : 
they have been made as short as is compatible with the end in 
view. It is with this object that several provisions found in the 
conditions issued by the Electrical Engineers have been 
omitted. Some of these are mentioned in the text, and refer- 
ence may be also made to that requiring the Contractor to 
provide labour, apparatus and instruments for carrying out 
tests [Appendix I., Clause 13, p. 82]. This and many other 



AUTHOR S PREFACE. vii 

provisions of like nature are better inserted in the Specification 
than in the General Conditions. 

In deciding questions arising out of Contracts to which no 
written conditions are attached, the law has leaned to the side 
of the Employer rather than ' the employed — the Engineer 
rather than the Contractor. And too many sets of General 
Conditions have done httle but embody the existing law, even 
stiffening here and there in the Employer's interest. In the 
clauses which follow an attempt has been made to correct this 
tendency without turning to the opposite extreme. It is hoped 
they may be of assistance to Engineers and Contractors — at 
least as the basis of a contract which shall be fair to both sides, 
and not culminate in lengthy and profitless disputes. 

In addition to the Model Clauses of the Institution of 
Electrical Engineers, the conditions of sale issued by the 
British Electrical and Allied Manufacturers' Association are 
printed, with the kind permission of that body, as an additional 
appendix. They are not strictly relevant to the question here 
raised, and consequently have not been discussed : but they 
are closely related, and will repay study. 
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IN 

ENGINEERING CONTRACTS 



MODEi: CLAUSES. 



1. Definitions. — In these Conditions, and in the Specifica- 
tions to which they refer, the expression " the Employer " 
shall mean ; the expression ' ' the Con- 

tractor " shall mean the firm or person whose Tender is 
accepted in each particular case; the expression " the 
Engineer " shall mean ; the expression 

the work " or "the works ' ' shall mean and comprise all 
works, material, labour, acts, matters and things required to 
be done under the Contract and whether included in the 
Specifications or ordered as additions or extras by the 
Engineer, as provided by these Conditions; and the expression 

extra work " or " extras ' ' shall mean work to be done 
under the Contract, but which is not included in the Specifica- 
tion and for which orders have to be obtained under clause 
12 hereof. 

In many sets of general conditions an endeavour is made to render 
liable the individual members of a firm of contractors for defaults made 
by the firm under the contract. Examples of such attempts are 
found in the general conditions issued by many of the chief railway 
companies, which include the following in their " definition. " clause : — 

" In these Conditions, and in the Specification attached hereto, the 
expression ' Contractor ' or ' Contractors ' shall mean and apply to a 
joint stock firm as well as to all and each of the partners in a firm 
whose Tender is accepted." 

And another company, varying the words a little, provides that 
' ' the Contractor ' ' shall mean ' ' the person or company whose tender 
is accepted in each particular case : it includes all or any of the partners 
in a firm, and his or their executors, administrators, and permitted 
assigns, and any receiver or trustee in bankruptcy or under a deed of 
composition with creditors." 

E.G. 1 
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Such words are as they stand entirely useless, and it is not as a 
rule either necessaj-y or desirable to attempt to make individual partners 
ii^3 firm liable under a contract entered into with the firm. If the 
abihty of a firm as such to carry out its contracts is doubtful, the wisdom 
of the other party in entering into them is even more so. But in any 
case the liability of partners in a firm for obligations arising out of 
contracts made with the firm is in England a joint one, and far more 
than a mere definition would be necessary here to render the individual 
members severally liable. If it is considered desirable, the contract 
must be clearly expressed to be made with them as individuals; they 
should be named as parties to the. contract and should sign it in their 
individual capacities. 

It is better to consult standard works on Partnership, such as 
Lindley or Pollock, and the Partnership Act of 1890 on this subject. It 
should be remembered also by those who are anxious to fix every possible 
liability on the individuals composing a firm of contractors that the firm 
might retaliate by insisting on individual directors of an employing 
company or individual members of a Town Council being made liable 
in their turn for payment for the work when complete. 

It will be noticed that one of the definitions of ' ' Contractor 
quoted above includes a trustee in bankruptcy. The question of a 
Contractor's bankruptcy is dealt with in the notes, to clause 32 (p. 56), 
but it may be said briefly here that the insolvency of a company or it« 
winding-up is not in itself a breach of contract by the company, nor 
does such an occurrence necessarily terminate the contract. The 
liquidator may, if he think fit, elect to complete the contract and the 
other party must accept this decision. 

If he should so elect, the question whether he makes himself 
personally liable is one of fact in each individual case. No general rule 
can be laid down. 

Individual members of companies limited by shares or guarantee 
are liable only for the amount remaining unpaid on their shares or 
guarantee in the event of the company being wound up. 

And, generally, damages for breach of contract caused by a winding- 
up can only be proved for in the bankruptcy, and not necessarily 
recovered in full. The same rule applies to the bankruptcy of an 
individual : a company entering into a contract with an individual who 
subsequently becomes bankrupt must take its chance with his other 
creditors and cannot obtain priority over them in virtue of any conditions 
of the contract. 

It may be useful here to note that a Contractor dealing with a 
limited company is held to have constructive notice of its articles of 
association, and directors acting outside the scope of their authority 
cannot make the company liable, though they may render themselves so. 

It is not necessary, although it is fairly common, to include in the 
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definition of Contractor " his heirs executors and administrators," since 
they are m any contract included by implication of law. The benefit, 
as the burden, of a contract entered into by an individual passes auto- 
matically to his heirs, executors, and administrators unless the contract 
IS a purely personal one. 

The definitions of " the works " and of ■■ extra works " suggested 
here are perhaps not strictly necessary from the purely legal point of 
view. It would nevertheless be a capital mis'take to omit them. 
Strictly speaking, the Contractor cannot be required to perform any 
work which is not included in the contract, and all work necessary for 
the entire completion of the contract he is in any case required to do. 
This work, as part of the contract, must be done on contract terms and 
in the contract time. But, however correct technically, this is not a 
practical way of looking at a contract for works. In any large contract 
there must always be a certain amount of work which perhaps cannot 
be said without dispute to be necessary for the entire completion of the 
contract, and which the most careful Engineer cannot anticipate. It 
is essential that power to order such work should be reserved to the 
Engineer, and that it should be " contract " work in the sense that its 
material and execution remain entirely under his unimpaired control. 
In fact, from the Engineer's point of view, this is perhaps one of the 
most important provisions of the contract. 

The question of payment for such extra work is dealt with in 
clauses 12 and 37. 

Additional work ' ' is sometimes distinguished from ' ' extra 
work ' ' by confining ' ' extra work ' ' to work of which the nature is 
indicated in the schedule but the amount of which is varied by the 
Engineer under clause 7 ; while ' ' additional work ' ' is defined as work 
of a nature not described in the schedule but ordered by the Engineer 
under his general powers. To insert such a definition gives an air of 
logical completeness, but experience shows that it is unnecessary and 
likely to lead to confusion and disagreement. 

In the model conditions issued by the Institution of Electrical 
Engineers definitions are given of a number of terms which are here left 
undefined. These definitions [App. I., cl. 1, p. 75] are note, perhaps, 
harmful, but they are equally not necessary, and are apt to induce the 
attribution of a recondite meaning to simple and ordinary words or 
phrases and so lead to confusion. 

2. Quality of Workmanship and Materials. — The whole of 
the works, and any other works which may be ordered as 
additions to the Contract to which these Conditions are signed 
as relative, are to be done and completed in the best and most 
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workmanlike manner, and with the best materials of their 
respective kinds, and everything is to be done to the full 
spirit and intent of the said Contract, which is intended to 
comprise everything necessary to the perfect completion of 
the works. 

This clause is, in fact, declaratory of the law as it stands and 
imposes no burden on the Contractor under which he would not other- 
wise rest. Where nothing is said on the matter in a written contract, 
the law impUes that the work is to be done " in the best and most 
workmanlike manner. ' ' 

The Engineer, of course, cannot rely on this clause to absolve him 
from the consequences of specifically ordering work to be done in a 
particular way where the Contractor has no option but to obey his 
orders. 

With regard to materials also, there is an implied condition in all 
contracts that they shall be sound and good and suitable for the purpose 
for which they are intended. Where they are chosen by the Engineer 
the Contractor again is not responsible for them. 

The question of " perfect condition " is a difficult one. In the 
absence of any special conditions it may be simply stated that a contract 
to build a house or to make a railway includes an implied provision that 
the Contractor will furnish every necessary material and do all necessary 
work for the reasonable completion of a house fit to be lived in or a 
railway on which traffic can run. 

What particular state of completion can be regarded as " reason- 
able " is ultimately one which a Court or an arbitrator must decide. 

But even if some of the component parts either of the work to be 
done or the materials to be supplied are set out in a schedule to the 
contract and others are not, the Contractor is not justified in omitting 
the latter if they are necessary for the reasonable completion of the 
contract. Nor can any claim be made by the Contraetor for such work 
or materials as extras. The Engineer, therefore, should not, without 
grave consideration, give a written order to the Contractor to do such 
work or supply such materials unless he make it plain that the order is 
not given under clause 12 (p. 18 below). 

The law which, as has been said, this clause simply exemplifies may 
seem hard on the Contractor, who argues that it is the Engineer's busi- 
ness to tell him beforehand what he wants done and not rely on him, 
the Contractor, to make good omissions : but it is always in the interest 
of the Engineer to make his specification as complete as possible, and 
it is better for the Contractor to make allowance in his tender for obvious 
necessities than to endeavour to substantiate a claim at the finish for 
a number of disputed items. 

The Electrical Engineers' clause [App. I., cl. 8, p. 79], which 
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coiTesponds to this, complicates the matter by inserting a provision that 
the work is to be also " maintained " in the best and most substantial 
manner. It is not necessary to introduce this, since all work has to be 
properly maintained under clause 30 (p. 88), and no new rights or 
duties are created by repeating the word here. 

This clause appears in practically all general conditions, and in 
spite of the fact that it is legally unnecessary, it would not be wise to 
omit it, since a Contractor, familiar with its appearance in other con- 
tracts, might be led to suspect laxness on the part of the Engineer. 

3. Drawings. — All plans and drawings of the works from 
time to time furnished by the Engineer, or supplied by the 
Contractor and approved in writing by the Engineer, and 
the several dimensions and descriptions written on such plans 
and drawings, shall be strictly adhered to by the Contractor, 
unless any deviation therefrom is authorised by the Engineer 
in writing. Any dispute as to whether such plans and drawings 
have been adhered to shall be determined by the Engineer, 
whose decision on the question shall be final. 

As soon after the acceptance of his Tender as possible, 
and before proceeding with any work or manufacture of any 
material, the Contractor must submit all necessary detailed 
drawings for the approval of the Engineer. 

There is an implied obligation on the employer or the. Engineer, to 
which this clause gives effect in part, t-o supply all necessary drawings, 
both contract and detail, as^nd when they may be reasonably required 
by the Contractor. An Engineer who did not supply drawings neces- 
sary for the continuance of the work — that is, drawings which the Con- 
tractor cannot supply himself under the second paragraph of this clause 
— within a reasonable time would afford a good defence to a Contractor 
sued for non-performance of the contract. And what is a reasonable 
time must be a matter of fact in each particular case. In a case where 
a Contractor agreed to perform works according to the plans and specifi- 
cation of an architect and was unable to complete the works because the 
architect had not furnished the plans, it was decided that the architect's 
certificate ceased to be a condition precedent to payment, although so 

■ made by a clause in the contract. It is thus most important that the 
Engineer should have all necessary drawings ready in good time and give 
the Contractor no excuse for putting forward the lack of them as an 
■excuse for not getting on with the work. Contractors, on the other 
hand, should not follow the absurd practice of demanding full sets of 
detail drawings at an early stage in the contract when they cannot 

possibly be ready and are not, in fact, required. 
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It is, of course, essential that the Contractor should adhere strictly 
to the drawings supplied to him, and that he should send in his own 
drawings to the Engineer for approval before working to them. 

The Electrical Engineers' model clauses [App. I., cl. 4, p. 77] 
contain very detailed instructions with regard to drawings, condescend- 
ing to the number of sets of blue prints which the Contractor should 
supply. While it is possible that these arrangements may in practice 
actually be made between the Engineer and the Contractor, it seems 
both unnecessary and undesirable to include such detailed provisions in 
the contract conditions. Circumstances may vary these requirements 
considerably, and it is better to leave the matter to be settled by the 
parties at the time and on the spot. To try to provide beforehand for 
such minutiae is more likely to occasion than to avoid disputes. 

Many sets of conditions contain essentially this clause, but omit 
the last paragraph, dealing with the submission by the Contractor of his 
drawings to the Engineer. It is a valuable addition to the more usual 
form and one of which experience has shown the use. No reasonable 
Contractor can raise any objection to it. 

4. Discrepancies in Drawings. — In the event of any dis- 
crepancies between the scale affixed to any plans or drawings 
and the figured dimensions thereon, the figured dimensions 
shall be taken and held to be correct; and in the event of any 
discrepancies between large-scale and small-scale drawings, 
the large-scale drawings shall be taken and held to be correct, 
and shall overrule the small-scale drawings. 

This clause speaks for itself and seems to need no further elucida- 
tion. It is a convenient and usual provision. 

5. Contractor to make good omissions. — The Contractor 
shall be responsible for any discrepancies, errors or omissions 
in the drawings or other particulars supplied by him, whether 
such drawings or particulars have been approved by the 
Engineer or not — provided that such discrepancies, errors or 
omissions be not due to inaccurate information or particulars 
furnished to the Contractor by the Engineer, but the 
Employer will be responsible for drawings and information 
supplied by the Engineer relating to the general arrangement 
of the work and for* the details of special work specified by him. 

This clause as here given is a departure from any generally 
accepted form. The typical form is that found, for example, in the 
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London County Council general conditions (1913), clause 5 of which 
is as follows : 

"6. The Contractor will be held entirely responsible for any errors 
and discrepancies of any kind in the drawings, whether supplied by 
the Chief Officer or supplied by the Contractor and approved by the 
Chief Officer, and should anything be omitted either from the drawings 
or the schedules which is fitting and is usually considered neces- 
sary to be done for the due and proper completion of the work, 
the Contractor shall execute the same as if it had been particularly 
specified or shown, and shall supply whatever may be necessary to 
complete the whole work without any claim for payment for such 
omitted work. Tlie dimensions given in the Specification are believed 
to be correct, but the Contractor must verify the same, as well as all 
other particulars of the contract and schedules, on the site mentioned 
in the said specification, should he think fit to do so, and he will be 
held responsible for the consequences of any error contained therein 
or omission therefrom." 

The idea of making other people responsible for your own mistakes 
is one with which long experience has apparently familiarised 
Engineers and Contractors. Its origin, in common with that of many 
other now discredited institutions is possibly quite respectable, but its 
manifestation in a modern contract is worse than an anachronism, and 
it is not easy to see why any Contractor should accept or any Engineer 
approve it. The'clause as it st«,nds in the L.C.C. conditions has to be 
construed in combination with clause 3 of those conditions, which reads 
as follows : — 

' ' 3. All drawings from time to time furnished by the Chief Of&cer, 
or supplied by the Contractor and approved by the Chief Officer, 
for the more particular and detailed description of the different parts 
of the work, and the several dimensions and descriptions written on 
such drawings, shall, subject to the provisions of clauses 4 and 5 
hereof, be strictly adhered to by the Contractor, except in so far as 
any deviation therefrom shall be authorised by the written instructions 
of the Chief Officer. " 

This leads to the absurd result that a Contractor may be compelled 
to carry out work which he knows to be defective and yet be held respon- 
sible for the defects. A conscientious Contractor will surely refuse to 
enter into a contract on such terms : a less conscientious one will take 
on the work and look forward hopefully to the result of the subsequent 
arbitration on his claim for extras. 

The Electrical Engineers' conditions [App. I., cl. 5, p. 78], which- 
incline to the side of the Contractor, make each party responsible for 
the mistakes in his own drawings. This seems an eminently reasonable 
position to take up and has been adopted in the model clause above. 
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It should be noted that work omitted from the drawings, but 
necessary for the entire completion of the works contracted for, is not 
necessarily extra work in the sense that the Contractor is entitled to be 
paid anything other than the contract price for doing it. And an 
Engineer who ordered such work to be done as an extra to the contract 
could not render his employer liable to pay for it. 

Eeference may be made to the notes on clause 2 (p. 3) on this 
point. 

6. Acceptance of Drawings and Specification by the 
Contractor as adequate. — The Contractor, by signing these 
presents and the relative Drawings, Specification and Schedule 
of Measurements (-if any), shall be held to have carefully 
examined the same, and shall, in the absence of any previous 
written intimation by him to the contrary, be held to concur 
as a practical tradesman in the method and styles of con- 
struction to be adopted, and the sufficiency of the materials 
proposed to be used in the execution of the work. 

This is another clause which at first sight, and to the lay mind, seems 
to throw an undue burden on the Contractor. The Engineer, it would 
seem, must be in a much better position than the Contractor to know 
how the work should be carried out, since he knows its ultimate aim 
a«nd in what particular any one part depends on another. The Con- 
tractor is not, of course, working in the dark, but his vision of the com- 
pleted whole cannot be so vivid as that of the Engineer, and he cannot 
always recognize, perhaps, that decisions which seem arbitrary have 
behind them a good and sufficient reason. It might well be thought 
that the responsibility for the method and style of construction to be 
adopted and the sufficiency of the materials proposed to be used is most 
properly one which rests on the Engineer who chose the style and 
selected the materials. 

There is, however, another side of the question, and the arguments 
in support of it are considered sufficient, on the whole, to justify the 
retention of this clause. Merely to omit it will not benefit the Con- 
tractor. With many others, its provisions are declaratory of existing 
law and impose on the Contractor no burden from which he is, by their 
omission, free. 

The law on the subject has been clearly stated in two cases which 
may be called classic — Thorn v. London Corporaiion'^ and Taylor v. 
Caldwell.^ In the former, Lord Chelmsford said that it was the duty 
of a Contractor exercising common prudence to satisfy himself before 

(1) (1876) 1 App. Gas. 120. (2) (1863) 32 L. J. Q. B. 16i. 
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tendering of all particulars connected with the work, and especially of 
the practicability of executing all the work contained in the specifica- 
tion according to the terms and conditions. 

In the latter, Mr. Justice Blackburn, dealing more genera,lly ^ith 
the question, said : ' ' Where there is a positive contract to do a thing 
not in it-self unlawful the Contract-or must perform it or pay damages 
for not doing it, although, in consequence of unforeseen events, the per- 
formance of the contract becomes unexpectedly burdensorae or even 
impossible." And, a fortiori, if the events are not unforeseen, but are 
such as might well have been anticipated by a Contractor who studied 
the specification and drawings intelligently, he is bound to complete 
the contract according to them. 

It was further laid down by Lord Chelmsford in the case referred to 
above that the habit, if it were one, of Contractors of relying on the 
drawings and specifications supplied to them by the Engineer was " a 
usage of blind confidence of the most unreasonable description." So 
it appears that even in the absence of any special provision that the 
Contractor should check and verify the drawings, etc., he would still 
not be entitled to rely on them if he did not do so. 

The Contractor would, in fact, rather lose by the omission of the 
clause. A heavy liability is better than an undefined one, and he can 
in his tender provide against a contingency which will be more easy to 
measure if thus definitely set down. 

From the Engineer's point of view it is distinctly advisable to in- 
clude the clause. He must wish to work with, and not against, his Con- 
tractor, and it is well that any objections which the latter, as a practical 
tradesman, may entert-ain against the methods or materials suggested 
should be raised before the contract is entered into, rather than after 
the work has been begun. 

The clause approved by the Institution of Electrical Engineers 
[App. I., cl. 2, p. 76] makes it the duty of the Contractor simply to 
examine the drawings and communicate his objections, if any, to the 
Engineer. The suggested form is preferable and is found, with minor 
variations, in most sets of general conditions. 

7. Power to make alterations. — (1) Full power is reserved 
by the Employer through his Engineer to make any alterations 
in the design, materials and methods of construction of the 
works during their progress and to increase, lessen or omit 
any portion of the works as may be thought fit, provided that 
such alteration, increase, diminution or omission shall not, 
without the consent in writing of the Contractor, be such as 
will involve a variation of the original tender price for any 
particular section of the Contract by more than 10 per cent. 
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(2) Such alterations, increase, diminution or omission 
shall in no way invalidate the Contract. 

(3) No deviation whatever shall be made by the Con- 
tractor from the Drawings, Specification and Schedule of 
Measurements signed by him with reference to the Contract, 
except under written instructions from the Engineer. 

(1) It is extremely important from the Engineer's point of view that 
he should have power to make alterations in the quantities, material, 
or design as the work progresses, and in the exercise of this power he 
must be an autocrat from whose decision there is no appeal. He has 
to get the work done in the best possible way, and a pedantic adherence 
to the details of a contract made in necessarily imperfect anticipation 
of the future cannot be allowed to hamper him. 

On the other hand it is equally import-ant for the Contractor to 
know that there will be a general adherence to the scheme and dimen- 
sions laid down in the specification to the contract into which he has 
entered. 

Theoretically, in a schedule sum contract — that is, in a contract in 
which the various kinds of work are priced in the schedule and the 
Contractor is paid for the actual amount measured up when the work is 
done — the quantities are immaterial. The Contractor undertakes, for 
instance, to excavate material in a definite spot at Is. 6d. per cubic 
yard and he is paid only for the actual amount whether he does 1,000 
or 10,000 cubic yards. Practically, of course, this is not so. A Con- 
tractor's tender will rightly vary the price per cubic yard of excavation, 
with the approximate total quantity to be excavated, and when he 
names a price for one million cubic yards it cannot be expected to hold 
good either for two million or half a million. 

The clause above has been drafted with the idea of satisfying the 
requirements and safeguarding the interests of both Engineer and Con- 
tractor. The limitation of the permitted variation to 10 per cent, is a 
purely arbitrary one, but will generally be found acceptable. Special 
circumstances may lead to the desirability of either increasing or dimin- 
ishing it in particular cases. 

The model clause issued by the Electrical Engineers [App. I., 
cl. 7, p. 78] is identical with paragraph (1) above, with the omission of 
the words " for any particular section of the contract," and if an Engineer 
will accept the limitation of his power to vary quantities to such varia- 
tion as will not alter the total original contract price by more than 10 
per cent., and a Contractor thinks this is sufficient protection for him, 
it may seem unwise to introduce a possibly jarring note. Certainly to 
introduce furt-her protection for the Contractor into the conditions 
approved by the Electrical Engineers may well be deemed superfluous. 
The latter words of paragraph (1) of this clause are suggested, therefore. 
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with a certain diffidence. They are designed as a protection for the Con- 
tractor in cases where the 10 per cent, variation, if confined to the orig- 
inal tender price, might operat-e unfairly to him. This sum (the original 
tender price) in a measure and value contract — and practically all large 
engineering contracts are such — is made up, of course, of a number of 
smaller sums inserted by the Contractor for the various kinds of work 
indicated in the specification, and these sums are based on the assump- 
tion that the quantities in the schedule, although not absolutely accurate, 
are approximately con'ect. If one of these quantities is varied, say, by 
50 per cent., while a counter- variation in another still limits the varia- 
tion in the total price to less than 10 per cent., the result might be dis- 
astrous to the Contractor. For, obviously, particular kinds of work have 
their particular rates of profit, and the Contractor bases his ultimate 
profit on the algebraic sums of these particular profits. It is not incon- 
ceivable that certain particular work might even be done at a loss. It 
is thus essential to the Contractor that the limitation should apply to 
the values of the different kinds of work in the specification as well as 
to the total price. It is not quite sufficient to rely on such a phrase as 
" the quantities are approximate only," for no very accurate definition 
can be given of the word " approximate," and the Engineer and Con- 
tractor may well differ over this. 

In one particular case of a contract for electric lighting with the 
War Office, the concluding words of the first paragraph of the clause as 
above were omitted, and it was sought to provide for the contingency 
they are designed to meet by inserting the following provision: — " In 
calculating deviations from the original tender price under this clause, 
the net addition or deduction shall be the algebraic sum of the net addi- 
tions or deductions of the value of items of work or material of the 
same kind in all sections of the contract in which such items of work 
are included." 

This seems to contemplate a ' ' section ' ' of the contract containing 
different kinds of work — an unusual definition, since " section " gener- 
ally means that part of the specification dealing with a particular trade ; 
that is, each section is for one kind of work only. The clause is not 
clear, and the object it was meant to achieve is, it is suggested, fully 
met by that here set out. 

Another case in which this clause, if not accompanied by the quali- 
fication that the 10 per cent, variation applies to each section, may press 
hardly on the Contractor is that where he has ordered, before the work 
is actually begun, a quantity of material approximately equal to the 
schedule quantities — or appropriate to the work to be done under the 
schedule quantities — and the Engineer quite fairly and honestly, in the 
exercise of his discretion, very largely cuts down the work for which such 
materials were ordered, while by an increase in other quantities the 
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total price is not unduly varied. The Contractor is then left with a large 
amount of surplus material on his hands. Most Engineers would, of 
course, meet a Contractor in such a case, but it is best in settling condi- 
tions as far as possible to provide as well for the unreasonable Engineer 
and for the rapacious Contractor as for the happily more numerous and 
more reasonable. 

(2). This is legally an unnecessary addition, but, although ignorance 
of the law is no excuse for disregarding it, it is just as well that Con- 
tractors should be informed of its provisions. No variation in quantities 
would or could legally invalidate the contract unless it were so great 
that the work generally became a new work and one which could not 
reasonably have been contemplated by either party at the time the con- 
tract was entered into. In other words, if the variation is so great that 
an impartial outsider would say that the work contracted for was an 
essentially different work from that subsequently ordered by the Engi- 
neer, then the new work is, naturally, not covered by the old contract : 
otherwise it is. Exactly how great a variation in the quantities of the 
original work will suffice to turn it into a new work is a question of fact 
in each case, but it is submitted that a 10 per cent, variation could not 
possibly do so in any. 

(3). This is a repetition in more positive words of the conclusion of 
clause 3, but it is so important that no excuse is necessary for again 
inserting it here, where it seems quite naturally to come. 

An Engineer has no implied authority to order extras or deviation 
at all, and consequently can only do so in virtue of the powers conferred 
on him by the contract. Although this is a matter which concerns rather 
the relationship between the Engineer and the Employer than that be- 
tween the Engineer and the Contractor, it is yet in the latter's 
interest to see that orders for extras, deviations, or omissions are given 
strictly in the form prescribed by the contract. If they are not so given 
the Employer might, even without the express provision of clause 12 
[p. 18], refuse to pay for the work, and might even put in a claim 
for damages, if he did not approve of it. 

The clause issued by the Electrical Engineers [App. I., cl. 7, p. 78] 
has already been briefly commented on, but there is one other point in 
the wording of it to which attention may be directed. The clause pro- 
vides that the variation shall not, except with the written consent of. 
the Contractor, ' ' involve an increase or decrease of the total price pay 
able under the contract " of more than 10 per cent. These words are 
obscure, as there is room for much difference of opinion as to the sum 
meant by " the total price payable under the contract." It is possible 
to read them as meaning, at any rate, something other than the original 
tender price, and the words of paragraph (1) of the clause suggested 
above are preferable as being free from ambiguity. 
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A form of the clause which has been used by the London County 
Council runs as follows: — 

" 7. The Council may by writing under the hand of- the Chief Officer 
make any alterations in the designs, materials, and methods of construc- 
tion of the work during its progress, and may increase, lessen, or omit 
any portion of the work. No deviation whatever shall, however, be made 
by the Contractor from the said drawings or schedules unless under 
written instructions from the Chief Officer. Such alterations, enlarge- 
ments, diminution or omission shall in no degree vitiate or invalidate 
this Contract, but shall be performed or omitted by the Contractor under 
the conditions thereof, and in no case shall any compensation for dam- 
age, injury, loss of profit, or otherwise, be allowed the Contractor for 
or on account of any work altered, extended, or dispensed with, to what- 
ever extent the Council may exercise the power above reserved. " 

This may be taken as a clause representing the extreme antithesis 
of the Electrical Engineers' clause. It pushes the Contractor into an 
almost impossible position if the concluding words are literally given 
eifect to, and it can only, be concluded that Contractors accept it in the 
pious faith, justified by their knowledge of the reasonableness of the 
Council's officials, that it will not be acted on. 

Another variation, used sometimes by the War Office, provides that 
the alterations made ' ' shall not exceed 10 per cent, of the value of the 
whole contract." This wording is open to the same objection as has 
been urged against the Electrical Engineers' clause. 

The contract from which the last variation was quoted contained 
also a provision, similar to that appearing in the London County Council 
clause, depriving the Contractor of any claim for compensation for 
damage, injury, loss of profit, or otherwise by reason of any alteration 
of works within the limits set down. This is not so great a hardship 
on the Contractor as the County Council clause, since it is qualified by 
the 10 per cent, limit, but it does not appear to hold the balance very 
evenly between him and the Employer. Probably such a clause would 
not be drafted by anyone starting now with a clean slate and no records 
of old contracts. It has developed possibly from a clause which was 
reasonable enough in its original state, but which has grown, by addi- 
tions and variations, made without considering sufficiently their mutual 
bearing, to the rather unreasonable form in which it now appears. 

The limit of 10 per cent, imposed on variation of price is not 
adopted as yet very generally, except in electrical contracts. Possibly 
there are few Engineers willing to insert it and fewer Employers 
willing to allow them so to do even if they would. It is to be hoped 
that the number is an increasing one. 

The proviso in the County Council clause that the Contractor shall 
have no claim for damage, injury, loss of profit, or otherwise, because 
variations in quantity have been made by the Engineer, is an unneces- 
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aary one, if the principle of that clause be adopted. The Contractor is 
bound to perform all the work necessary for the entire completion of 
the Contract and has agreed in accepting such a clause that the Engineer 
shall have power to vary the quantities to any extent. No claim for 
damage, etc., could possibly be sustained by him on account of such 
variation unless he could show that the variation was so large as to 
take the work outside the contract altogether, when an entirely new set 
of rights and obligations would be set up. 

8. Order of work. — The Engineer shall have power to 
direct what part of the work is to be proceeded with from 
time to time, and the Contractor shall, if required, submit 
plans showing the method of procedure to be adopted during 
the carrying out of the work. 

It is at any rate arguable that the power given to the Engineer under 
islause 13 (Engineer's supervision and setting out work) refers orily to 
the method of carrying out the work, and does not include power to order 
any particular portion of the whole to be done at any particular time. 
The above clause is inserted to make this point perfectly clear. It is 
important that the Engineer should have this power reserved to him, 
since questions of policy may necessitat-e an order of work which might 
otherwise seem not the most natural, and on such questions the Con- 
tractor is, of coilrse, not competent to judge. 

The Institution of Electrical Engineers' rnqdel clauses do not in- 
clude this, leaving the Engineer's power to define the order of work to 
he inferred, if at all, from his general power to have the work carried 
out in accordance with his reasonable orders. 

Conditions used by the London County Council and the War Office 
also omit this clause, as do the general conditions issued by most of the 
railway companies, but, even if it be only " ex abundanti cautela," it is 
considered advisable to insert it. 

9. Contractor to make measurements on site. — In all cases 
where the dimensions or measurements of any part of the plant 
supplied or works executed by the Contractor, depend 
on the actual dimensions of the buildings or sites, or on the 
dimensions of the plant to be supplied under other contracts, 
the Contractor is to make the necessary measurements in the 
building, on the site, or in the streets, the dimensions given 
in the drawings being only taken as approximate. The exact 
dimensions of any parts which depend on plant or on material 
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supplied under other contracts are to be settled in consulta- 
tion with the Engineer. 

In many sets of general conditions (and notably in those issued by 
the Institution of Electrical Engineers) this clause is omitted altogether, 
and indeed it is of a somewhat technical nature applicable to particular 
contracts rather than a general condition applicable to all. It is not 
probable that the legal liabilities of the parties would be varied in any 
way by its omission, but if it is the intention of the Engineer that the 
Contractor should make the measurements referred to it is well, perhaps, 
specifically to make this clear. 

If it is to be inserted at all, care should be taken to make its effect 
clear. Some attempts are not altogether so. For example, one set of 
general conditions issued by the London County Council includes a 
somewhat similar provision in the following form : — ' ' The dimensions 
given in the Specification are believed to be correct, but the Contractor 
inust verify the same, as well as all other particulars of the Contract and 
Schedules, on the site mentioned in the said Specification, should he 
thinli fit to do so, and he will be held responsible for the consequences 
of any error contained therein or omission therefrom. ' ' Comment on 
this clause has been made in the notes on the model clause 5 (Contractor 
to make good omission) on p. 6 above, but it may be added that the 
wording is far from happy. To provide that the Contractor must verify 
the particulars if he thinks fit leaves it very doubtful what liability, if 
any, attaches to him. 

In several sets of general conditions issued by the railway com- 
panies the clause is found in the following form : — 

" 6. The Contractors shall satisfy themselves as to the dimensions, 
character, and nature of all existing works and other things so far as 
they m.ay have any connection with the works of the Contract, and 
shall obtain their own information on all matters which can in any way 
influence their Tender. 

This deals specifically only with the matters referred to in the first 
part of the model clause above, if that; although the liability created by 
the remainder of that clause might well be inferred from it. 

It is a form which may impose a rather indefinite burden on the 
Contractor and is to be avoided, both because it is indefinite and because 
it may be unduly burdensome, although the former is far the greater evil. 

In many contracts the Contractor himself is left to settle the 
dimensions of parts which depend on plant and material supplied under 
other contracts in consultation with the other supplying Contractor, it 
being provided merely that he should keep the Engineer informed as to 
what is being done. This procedure is not really wise, as the Engineer 
may find arrangements being made between Contractors of which, how- 
ever much they may be to their mutual benefit, he cannot approve and 
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yet be without definite power to alter or veto them. At the least he may 
be led into much useless discussion. 

It is much more satisfactory to have all such arrangements made 
in consultation with the Engineer, as suggested in the model clause, 
before the work is done. 

10. Compliance with General, Local and Private Statutes 
and By-laws. — The Contiactor shall throughout the con- 
tinuance of the Contract, and in respect of all matters arising 
out of the performance thereof, conform at his own expense 
with all Acts of Parliament and with all Eegulations and By- 
Laws of the Local or other Authorities which may be apphc- 
able to the works, and shall not, in the performance of the 
Contract, in any manner endanger the safety or unlawfully 
interfere with the convenience of the public. The Employer 
will when desired afford all reasonable assistance to the Con- 
tractor in obtaining information as to special local conditions. 

A Contractor performing any work or erecting any buildings in con- 
travention of existing Acts of Parliament or regulations or by-laws of 
local or other authorities could not enforce his contract, nor could 
it be enforced against him. The contract would be void ab initio. 

The insertion of the above clause makes it clear to the Contractor 
that he must inform himself of all Acts and regulations and conform to 
them at his own expense. It would be no defence on his part to plead 
that he had acted in accordance with drawings supplied by the Engi- 
neer; so even without this clause the Contractor's interest is to conform 
to the terms of it. 

An Engineer, as against his employing company or corporation, 
is supposed as part of his professional knowledge to be acquainted with 
Acts of Parliament and by-laws bearing on his work and could not re- 
cover from his Employer for drawings made in contravention of such 
Acts or regulations unless they were specifically ordered so to be made 
by the Employer. But this affords no remedy to the Contractor as 
against the Engineer. 

A general consideration of the consequences of contracts entered 
into to do acts or perform works which are or become illegal is outside 
the scope of this work, but it may be noted that a Contractor could 
not be forced to complete a contract which became illegal through the 
passing of an Act during the time of its performance, and he could re- 
cover payment, quite apart from the contract, for the work already done. 

At common law an Employer engaging a Contractor to do any work 
which will, or may, endanger the safety of the public is liable for any 
damage which may result. He cannot shelter himself against a member 
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of the public behind a Contractor, and any attempt to do so in the con- 
tract is a dead-letter. Against an Employer, who is ultimately respon- 
sible for the work, a member of the public, injured by its performance, 
always has his remedy. 

The most the conti-act can do is to provide that the Employer shall 
be indemnified by the Contractor against any claims made on him for 
injury sustained by outside parties where such injury arises from the 
act or default of the Contractor. The point is dealt with in the notes to 
clause 25 hereafter, and the purpose of the second paragraph of the model 
clause above is simply to put the Contractor on his guard and draw 
his attention to the necessity for care. Obviously the Contractor is not 
permitted to endanger the safety of the public — whether the clause is 
or is not inserted. 

Nor may the public convenience, as a general rule, be interfered 
witli. Indeed, a private contract can never legally so interfere. But 
many contracts of an engineering nature are for works which have been 
authorised by statute, and in such cases the public convenience may be 
overridden by other considerations — the public interest, it is presumed, 
having been duly safeguarded by Parliament when sanction was given 
to the bill authorising the works. 

Where this is so no action will lie for nuisance unless it. can be 
shown that the works have been carried out negligently or not strictly 
in accordance with the plans authorised by Parliament. 

It should be noted that statutory authority to construct certain 
works does not of itself give authority to use them if the use in a parti- 
cular way is a public nuisance. An Act authorising the erection of a, 
chimney is not sufficient authority for allowing the chimney to smoke. 

The fourth paragraph of clause 20 of the model clauses issued by 
the Institution of Electrical Engineers [App. I., p. 85] may be com- 
pared with this clause on this point and clause 36 [p. 62 below] on 
the first part of the present clause. 

The last paragraph of the above clause is in reality covered by the 
clause providing that tlie Employer will afford the Contractor all reason- 
able facilities for carrying out the work, and is inserted here for the 
sake of completeness. 

The clause is not found frequently in general conditions issued by 
municipal authorities, such as the London County Council, and is 
naturally not so necessary in such cases, and many railway companies, 
whose work is carried out, for the most part, under statutory authority, 
omit it. But it is safer to insert, it, even when it is not likely to be 
operative. 

11. Contractor to inform Engineer of additional expense. 
— The Contractor, by signing these presents, undertakes that, 
in case the proceeding with the works in accordance with any 
E.G. 2 
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supplementary detail or other drawing, sketch, or written 
instruction will cause any additional expense, he shall im- 
mediately intimate the same to the Engineer. 

From the dry legal point of view this clause is unnecessary ; but, 
as has been suggested before even to wearisomeness, such clauses are 
none the less advisable, and to omit them, relying for the determination 
of rights on the common or statute law, is to invite trouble. 

It is legally unnecessary to insert this clause, because if the work 
is "extra work," and the Contractor can. produce a written order for 
it, he will get paid for it. The question whether any particular work is 
" extra work," and how payment for it is to be made, should it be so, 
is discussed in the not«s to clause 12. 

If the work is necessary to the entire and proper completion of the 
contract it cannot legally be extra work, and whether its execution 
caused additional expense to the Contractor or not is an irrelevant ques- 
tion, since he has no claim for payment in any case. 

From the practical point of view, however, it is well tljat the Con- 
tractor's attention should be directed to the necessity of informing the 
Engineer whenever any work such as is indicated in the clause will in 
his opinion cause additional expense. The Engineer can then form an 
opinion on the matter there and then and settle the rate of payment, 
if any, with the facts fresh in his mind. 

But it must be noted that the clause does not confer on the Con- 
tractor any power to demand any payment whatever beyond the con- 
tract price. Only a written order for extras, duly given under clause 12, 
can do that. 

The Electrical Engineers' model clauses omit this clause — it is not, 
perhaps, of capital impoi-tance, but on the whole it is well to insert it. 

The London County Council conditions contain the clause substan- 
tially as set out above, but it is not as a rule found in the sets of condi- 
tions issued by public companies. 

12. Contractor to obtain order for extras. — The Con- 
, tractor must not execute any extra or omit any specified work 
whatsoever, unless upon the written authoi'ity of the Engineer, 
or upon some plan or drawing expressly given or signed by 
him as an approved alteration. An order form will be made 
out by the Engineer, stating the amount of the extra or de- 
duction agreed to in each case. The Contractor must refer 
to the number of the order form in any account or claim for 
payment by him. 

This is an extremely important clause ; it is also, fortunately, a com- 
paratively simple one. Extra work is defined in clause 1, and by clause 
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37 the decision as to whetlier any particular work is covered by that 
definition, and, if so, what payment should be made for it, is left to the 
Engineer alone, whose decision on this matter is to be accepted as final. 
On the question of the extent of the Engineer's ultimate authority 
to decide points of dispute arising under the contract many Employers 
and Contractors will join issue. The extreme positions are those repre- 
sented by the Electrical Engineers' model clause, on the one hand, and 
such clauses as that in use by certain of the railway companies on the 
other. By the former, tnery question, however trivial, may be referred 
in decision to an outside arbitrator [see App. I., cl. 37, p. 92J ; 
while in the latter, of which the following may be taken as a typical 
example : — 

" The Contiact is to be conducted under the superintendence and 
to the entire satisfaction of the Engineer, and in all cases of difference 
of opinion between the Company and the Contractors, the decision of 
the Engineer shall be final and binding upon all parties in all matters 
connected with the Contract or any additions thereto." 

the Engineer is the sole and only ai'biter in case of disputes. 

This aspect of the matter is more fully discussed in the notes to the 
clause dealing with arbitration hereafter [Clause 41, p. 69]. 

The model clauses of the Electrical Engineers regrettably omit this 
as a specific clause, although the matter of it is reasonably covered by 
clause 10 |App. I,, p. 79 below]. 

Yet it is so necessary that the Contractor should not vary the work 
in any degree without the Engineer's authority in writing, and so desir- 
able that disputes over payment for such variations should be avoided, 
that it is not superfluous to insist on the inclusion of this clause even 
if it be to some extent a repetition. 

.\nother form of the clause, taken from some conditions issued by 
the London County Council is as follows : — 

" The Contractor must not execute any extra work or omit any 
specified work whatsoever unless upon the written authority of the 
Chief Officer or upon some plan or drawing expressly given or signed 
by him as an approved alteration or omission. In all cases the Chief 
Officer will issue an- order in writing expressly stating the nature and 
extent of the extra work to be performed or the work to be omitted, 
and this order will be held to be a voucher and must be referred to by 
the Contractor in any account or claim for payment." 

This is substantially the form which is suggested in the model 
above, but words have been added here making the clause, it is hoped, 
a little more definite on the question of what the order given by the 
Bngineei' is to contain. 

Another variant of this clause found in some sets of conditions is 

as follows : — 

" All orders for new, extra, or alt-ered works shall be made in writ- 
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ing by the Engineer, and no such works will be passed or allowed for 
except such as are so authorised, and in the event of any such extra 
work being required, the Contractor shall deliver to the Engineer a 
fully detailed statement setting forth the extra time or material ex- 
pended within eight days of the execution of such extra work." 

This is not a very satisfactory form, and should be avoided. Inter- 
preted in one way, it may curtail the authority of the Engineer over the 
can-ying out of the work, and it is essential that this authority, as dis- 
tinct from the decision as to the amount to be paid, should be autocratic 
and unimpaired. 

Written orders should always be given on a special form, and not 
included in a letter dealing with the general progress of the work or 
other matters. On this the Contractor should insist, since an order in 
a letter to do certain works which might be considered as extras, but 
were not specifically so referred to, would not be sufficient to render an 
Employer liable to paj' for them. Even if an Engineer issues a certi- 
ficate during the progress of the works which includes work not speci- 
ficallj' mentioned in the contract or specification, and therefore plausibly 
extra-, ' " payment could not be enforced by the Contractor where the 
contract stipulates that written orders for extras must be given. 

A distinction, however, may be drawn between work which is and 
work which is not contract work. If a Contractor undertakes to build 
a railway, and during the continuance of the work he is ordered to supply 
locomotives to run on it, then, naturally, an order in any specified form 
is not necessary. The Contractor may make his own terms or may 
refuse to supply the locomotives at all. They do not come under his 
original contract and are not subject to its terms. This example is an 
extreme case, but it may well be a subject of dispute whether works 
are included in the contract either as part of the original work or as 
extras to it, or are outside the contract altogether. This is one of the 
questions which must in the last resort be settled by an outside arbi- 
trator. 

An Engineer should guard against issuing a final certificate includ- 
ing works which he considers as "extras" without carefully consider- 
ing its effect. For a final certificate will render tlie Employer liable to 
pay for such works, although an interim one will not, as ha-s been pointed 
out above. 



13. Engineer's supervision and setting out icork. — 
(a) Every part of the works must be done to the satisfaction 
of the Engineer, whose directions are to be followed in every 
respect (b) and whose opinion on all questions relating to the 
quality of materials and workmanship is to be conclusive and 
final, (c) The Contractor shall be responsible for setting out the 
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positions, levels, and dimensions of the works correctly and 
according to the drawings, notwithstanding that he may have 
been assisted by the Engineer in so doing. 

[This clause has been divided into three paragraphs for conveni- 
ence of reference only). 

(tt) As has bucn said before, it is essential from every point of view 
that the Engineer should have absolute authority as to how the work 
should be done. He is ultimately responsible to his Employer for thu 
work, and unless the Contractor clearly understands that his directions 
are to be followed implicitly his position is an undesirable one. This 
cannot be made too clear, and the clause, even if redundant, should 
always be inserted. 

(6) The general question of the extent of the Engineer's authority 
to decide matters in dispute under the contract has been touched on 
in the notes to the last clause, and is more fully discussed in the notes 
to clause 41 (Arbitration) on p. 69 below. 

It is impossible to arbitrate over every detail of a contract, while 
to exclude an outside arbitrator altogether is manifestly unfair, and 
few Contractors would nowadays accept such a proposal in any case. 

But in the two matters mentioned specifically in this clause — 
quality of materials and workmanship — the Engineer should have the 
fi.nal word, in the interests of good work, and it is not believed that a 
reasonable Contractor will raise any objection to this. 

The clause issued under the aegis of the Institution of Electrical 
Engineers cannot be recommended in this instance, since it omits the 
words " whose directions are to be followed in every respect and whose 
opinion on all questions relating to the quality of materials and work- 
manship is to be conclusive and final," and leaves all differences of 
opinion to be settled under the arbitration clause, which is extremely 
wide. 

Conditions used by the London County Council in certain contracts 
contain a clause almost identical with paragraphs (a) and (b) of that 
under discussion. But the power given to the Engineer is wider, the 
words being " whose determination on all questions relating to the 
work is to be conclusive and final." When read in conjunction with 
the arbitration clause in the London County Council conditions (which 
is more fully dealt with in the notes to clause 41 hereafter), these words 
leave the Contractor too much in the hands of the Engineer, and should 
not be adopted without modification. 

Many sets of conditions do not contain this provision in the specific 
form employed here, apparently relying on the general powers given to 
the Engineer under clauses of which the following may be taken as a 

type: — 

" The Contra<jtor shall do and perform his contract in all parts 
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in accordance with the true intent and meaning of the Specification and 
the drawings, instructions, and directions which they may from time 
to time receive from the Engineer, and the Engineer or his representa- 
tive shall have full liberty to inspect and examine the materials and 
workmanship, and shall reject any or all the materials or workmanship 
which to him may seem defective, unfit, or improper for the several 
purposes to which they are applied or are intended to be applied, or not 
in accordance with the descriptions mentioned in or intended by the said 
Specification or drawings, instmctions, or directions respectively." 

This undoubtedly gives great powers to the Engineer, but the 
wording of the suggested model clause is clearer. The words ' ' in 
accordance with the true intent and meaning of the specification " 
might well be held to limit the ext«nt of the Engineer's -power in some 
way, and are better omitted. 

(c) This provision should be read in connection with clause 5, which 
limits the responsibility of the Contractor as regards the correctness of 
the drawings. Tlie provision now in question makes the Contractor 
responsible for setting out the works according to the drawings, and the 
fact that the Engineer may have assisted him in so doing will not 
relieve him of this responsibility, w^hich is not such a heavy one as might 
at first sight appear. In any case, the Engineer's assistance in setting 
out the works would not in law be a defence on which the Contractor 
could rely to relieve him of his responsibility. 

The Electrical Engineers' clause is in practically the same words 
[see clause 17, Appendix I., p. 83], and may be adopted in lieu of that 
suggested, if preferred, without altering the effect in any way. 

As has been said, the last paragraph of the clause is legally super- 
fluous, and possibly for this reason the general conditions of the London 
County Council contract, which has been quoted above, omit it alto- 
gether. On the other hand, it appears in the conditions frequently used 
by the railway companies in the following form : — 

" The works shall be set out by the Contractors at their own 
expense, and they will be held responsible for their correctness. If 
any of the works be improperly set out or executed, the Contractor will 
be held responsible for the same, and will be required to alter and amend 
the said works at his own cost. " 

This has the merit of simplicity, but the wording leaves something 
to be desired, and it does not make clear to the Contractor that the 
Engineer's assistance, if obtained, will not relieve him of responsibility. 

14. Sub-Jetting of Contract. — The Contractor shall not, 
without the consent in writing of the Engineer, sub-let or 
assign the contract or any part thereof. Tenders must include 
as far as possible the names of manufacturers from whom 
the Contractor proposes to obtain his materials. The Con- 
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tractor is to be responsible for the work of his sub- 
contractors. 

Pi'ima facie, anyone who benefits by the work done or materials 
brought on to his land without any special contract is liable to pay for 
them. But where a contract has been entered into between two 
parties, no one, not being a party to such contract, can sue or be sued 
under it as a general rule, and therefore goods supplied or work done by 
a third party, although purporting to be supplied or done under the 
contract, cannot be recovered for. There is no privity of contraeb 
between the Employer and the third party. 

In engineering contracts of any size many articles of machinery, 
etc., are, of course, obtained by a Contractor from third paj:ties, and it 
is most desirable that an Employer should know from whom the Con- 
tractor proposes to obtain them. But the approval by the Employer or 
his Engineer of a third party's name gives the third party no rights 
against the Emploj'er and creates no contract between them, unless the 
Employer has elected to give direct orders to him. 

The Engineer should be careful in communicating with a sub- 
contractor to make it plain that he is not entering into a direct contract 
with him nor acting as a principal towards him. It is a question of fact 
in every case whether such communications amount to a new contract 
or not, and however great the temptation to save time and trouble by 
dealing directly with a sub -contractor, it should be resisted by an 
Engineer. 

The general rule of law is that personal contracts cannot be 
assigned, while contracts which are not personal may be. Personal 
contracts have been defined as those in which one party contracts 
with reference to " the individual skill, competency, or other 
personal qualification " of the other party. Contracts entered into 
with a limited company or a corporate body of any kind could hardly 
come under this definition, and engineering contracts have, as a rule, 
been held in law to be non-personal, and therefore assignable. But 
another definition, not perhaps so widely adopted, but of authority, 
relates personal contracts to the ' ' character, credit, and substance ' ' of 
the person with whom the contract is made. It is submitted that in 
practically all large contracts for which tenders are invited, and where 
on the advice of a Consulting Engineer one Contractor is preferred over 
another, the Employer is certainly relying on the ' ' character, credit, 
and substance " of the Contractor particularly selected, aad on the 
fitness of his firm to carrj' out the work. In such cases the contract 
would seem to be personal, and therefore not assignable, falling well 
within the defined limits. 

It is, however, undoubtedly safer to insei-t a specific provision 
making the contract non-assignable without the Employer's consent. 
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This saves disputes and emphasises individuality — always a desideratum 
in an age which tends to think one man necessarily as good as another. 

The clause recommended by the Institution of Electrical Engineers 
[App. I., cl. 6, p. 78] is much to be deprecated. The whole 
object of the clause is overthrown by the insertion of the provision that 
the Engineer's consent to assignment " shall not be unreasonably with- 
held." What appears reasonable to the Engineer may appear eminently 
unreasonable to the Contractor, and the former may have no grounds 
for his refusal save that he did not consider the proposed assignee a fit 
and proper person to carry out the contract. Given a responsible 
Engineer, this is an entirely good reason, but it might not appear so to 
an outside arbitrator. It is best to leave this matter entirely to the 
discretion of the Engineer. 

A variant of the clause (used by the London County Council) is as 
follows : — 

" The Contractor shall not (except as is provided by clause 38 
hereof), without the written consent of the Council under the hand of its 
Clerk, which consent may be given subject to such conditions (if any) 
as the Council may think fit to impose, assign or underlet this contract 
or any part thereof, or make any sub-contract for the execution or 
performance of the said work or any part thereof, and for each and 
every breach by the Contractor of this clause the Contractor shall, not- 
withstanding the condonation of any prior or other breach, on demand 
pay to the Council, as liquidated damages, the sum of £200." 

Clause 38 referred to here deals with rates of wages, hours of work, 
und such things, and the rather curious provision above seems to have 
•been inserted for other than engineering reasons, and need not be here 
discussed. 

Another form of the clause frequently met with is as follows : — 

" The Contractor shall not assign or underlet the contract, or any 
portion thereof, without the written sanction of the Engineer, and no 
such assignment or underletting, although made with such sanction, 
shall exonerate the Contractor from his liability under this Contract. ' ' 

This provision that the Engineer's sanction shall not exonerate the 
Contractor from his liability is frequently found in sets of general con- 
ditions. It is altogether unnecessary, and no very good purpose is 
served by its insertion. If the Engineer has consented to the substitu- 
tion of one Contractor for another, he should have satisfied himself of 
the fitness of the former to take up the liabilities of the latter, and, 
indeed, if there has been a complete substitution of a new party to the 
contract, so that the original Contractor drops out altogether, it is 
doubtful if this provision as it stands could in law be enforced. 

15. Appointment of Assistant Engineer. — An Assistant 
Engineer may be appointed by the Engineer or by the Em- 
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ployer, and is, in the Engineer's absence, to be considered his 
deputy; but he shall have no power to order or permit any 
deviation from the Contract. His directions on all points 
relative to the mode of carrying on the works, or to the 
nature and quality of the materials used, or workmanship 
executed, are to be received and acted on by the Contractor. 

In the absence of this clause a Contractor might refuse to take 
instructions from the Assistant Engineer, and in a contract of any 
magnitude this would unduly hamper the execution of the work. It is 
also necessary where the Engineer-in-chief is a consultant who appoints 
a resident Engineer to superintend the details of the work. The 
common law maxim that an agent cannot delegate powers entrusted to 
him personally might interfere with the convenience of working also 
were it not provided against by some such clause. 

The Chief Engineer, of course, remains responsible to his Employer 
and alone has power to sign certificates for pa,yment. 

The Electrical Engineers omit this clause altogether. It is not one 
of the first importance, perhaps, but it is submitted that its inclusion is 
wise, and where so much detail is inserted, as in the Electrical 
Engineers' model clauses, its omission is hard to understand. 

Conditions used by the London County Council and the War Office 
insert the clause in a form substantially the same as that here suggested. 

Another version sometimes met with is as follows : — 

The Engineer may from time to time delegate to his representa- 
tive such of the powers vested in him by this Contract as he may think 
fit." 

This is rather sweeping, and it is possible that a Contractor might 
object, not altogether unreasonably, to a provision which may lead to an 
unknown man being put in sole charge of the work, while he had 
reckoned on dealing with one he knew. The point is a small and rather 
personal one, but it is thought the proposed model clause is preferable. 

16. Inspection and Testing. — The Engineer, or anyone 
whom he may appoint to act in his place, or the Assistant 
Engineer, shall have full power to inspect and, if in his opinion 
necessary, to test the plant or materials at the maker's works 
during construction. The Engineer shall also have full powet", 
on giving seven days' notice in writing to the Contractor setting 
out any grounds of objection he may have^ to reject all or any 
materials, plant, or work the subject of such objections which in 
his opinion are not in accordance with the Contract or are in 
any way defective. Such rejected materials, plant, or work 
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shall, if delivered, be promptly removed or taken down by 
the Contractor at his own expense and the Engineer's 
directions on such subjects shall be final. Should compliance 
with such directions be refused or neglected for three days, 
the Engineer shall have power to have the work and materials 
so objected to taken down and removed, without being answer- 
able or accountable for any loss or damage that may arise 
or happen to such material, and shall also have the power to 
deduct the consequent expense, or cause it to be deducted, 
from moneys due to the Contractor. 

This and the following clause, dealing with testing on completion, 
are possibly the most important clauses in any set of conditions. They 
should be most carefully drawn, and strict adherence to them is most 
advisable to secure satisfactory results in the interests of both parties. 

The present clause deals only with tests during construction, and 
does not in any way affect the rights of the Employer under clause 17 
(Tests on completion). The Engineer will be entitled to reject plant 
under clause 17 if it fails to pass the required tests, although under the 
present clause he may have allowed it to go forward to the works. 

If any substantial part of the plant is to be manufactured on 
premises not belonging to the Contractor, it is well to make provision 
for this, and the wording of the Electrical Engineers' model clause 13 
[App. I., p. 81] may be adopted. Unless, however, the point is 
likely to be an important one — an occurrence depending on the facts of 
any particular contract — it is unnecessary to burden the clause with 
these words. 

It is no more than fair to the Co.ntra.etor that notice should be given 
to him of the Engineer's reasons for rejection and of the particular 
respects in which the plant does not come up to the standard of the 
specification, is not in accord with the contract or is in any other way 
defective. 

The right to reject work not in accord with the contract does not 
depend on any conditions of the contract, although it may be modified 
by them. Nor in law is even acceptance or payment a bar to a claim 
by the Employer to show that the work is defective, and to obtain 
damages for breach of contract by reason of such defect. Indeed, so 
favourable is English law to the Employer that wonder is permissible 
whether it would not be better for him to trust in it alone rather than 
in the intricacies of detailed conditions of a contract, many of which may 
not in any particular case have been subject to judicial interpretation. 
But since English law is, happily, not yet codified, it would be impossible 
for an Employer to refer a Contractor definitely to the propositions of 
law on which he relies, even if he knew them, and the lawyer's ingenuity 
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may be as profitably, for him, employed in searching for contradictory 
cases as in seeing obvious meanings to upset tiie intentions of the 
original drafters of a clause. 

The clause issued by the Electrical Engineers lias been already 
briefly referred to. The remaining provisions of it are open perhaps to 
some criticism. Paragraph 3 [App. I., p. 82] provides that notice shall 
be given by the Engineer to the Contractor of defects within a " reason- 
able time " after such defects have come to his knowledge. It is 
always dangerous to insert such ambiguous terms as " reasonable " in 
a contract. A reasonable Engineer will naturally give a reasonable 
notice; an unreasonable Engineer will interpret " reasonable " unreason- 
ably, and in the last resort an impartial arbitrator must be called in. 
It is better, as here suggested, to fix a definite time and avoid as far as 
possible terms which may be the subject of genuine dispute. 

Paragraph 5 of the Electrical Engineers' clause [App. I., p. 8"2| 
provides that the Engineer shall make tests within seven days of 
receiving notice from the Contractor that the material is ready for 
testing and give to the Contractor twenty-four hours' notice of his 
intention so to do. This provision is much too precise for such a 
matter, and really seems unnecessai-y, as are the last three paragraphs, 
which provide for matters of detail much better left to be mutually 
arranged between the parties as occasion arises than fixed beforehand, 
when the actual circumstances cannot be foreseen. 

A variant of the clause found in conditions issued by the London 
County Council is very stringent — too stringent — on this point. It 
provides as follows : — 

" The Chief Officer, or his representa-tive duly appointed, shall have 
full power to inspect and test, at the sole cost and charge of the Con- 
tractor, the work or materials at the Contractor's works during 
manufacture or construction, or at any places where any materials aie 
being made or obtained for the work, and the whole of the processes 
connected therewith, and all other operations of the Contractor or an 
authorised sub-contractor, manufacturer, or tradesman shall be open to 
the inspection of the Chief Officer or his representative at all times, and 
the Chief Officer shall have full power, either before or after delivery or 
erection, to reject any of the work which he may consider defective 
either in material, manufacture, or workmanship, and to order the 
removal of the same, and his directions on such subjects are to be final 
and shall be promptly attended to by the Contractor at his own expense. 
Should compliance with such directions be refused or neglected for 
three days, the Chief Officer shall have power to have the work and 
materials so objected to taken down and removed without being 
answerable or accountable for any loss or damage that may arise or 
happen to such materials, and the consequent expense (the amount 
thereof to be certified by the Chief Officer) shall on demand be paid by 
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the Contractor to the Council. For all purposes of this clause the 
decision or certificate of the Chief Officer shall be final and conclusive. " 

This wording seems designed to harass a Contractor unduly, and 
gives the Employer no more real secu)ity than the suggested model 
form above. 

The form most usually met with is that here suggested, with the 
omission of the provision that the Engineer should give notice of defects 
to the Contractor. The Engineer is thus given power summarily to 
reject plant without notice and without informing the Contractor of his 
reasons for objection. This seems not altogether fair to a Contractor, 
who, on due notice being given, might be well prepared to amend 
defects which were pointed out to him, and the usual form has been 
accordingly amended. 

17. Tests on Completion. — (1) If the specification provides 
for tests on completion, when the works are sufficiently com- 
plete in the opinion of the Engineer, he shall give to the 
Contractor notice in writing to carry out such tests on a day or 
days to be mutually agreed. 

(2) Should the whole or any portion of the plant or works 
fail under such tests to fulfil the Contractor's guarantees or 
the requirements laid down in the Specification, the Employer 
may call on the Contractor at his own expense to remove such 
plant or works and replace it with other plant or works which 
will fulfil the said guarantees and requirements to the satis- 
faction of the Engineer. 

(3) Until such other plant or works are installed and ready 
for work, the Employer may, if in the opinion of the Engineer 
it is necessary so to do, continue to use the original plant in 
the most beneficial mannei' to himself without prejudice to any 
of his rights under the Contract. 

(4) All such replaced work shall be maintained by the 
Contractor under clause 30 hereof for a period of jiwelve 
months from the time at which the said tests are completed 
to the satisfaction of the Engineer. 

(5) The decision of the Engineer on the matters referred to 
him under the provisions of this clause shall be final. 

This clause ranks among the most important, and unless its terms 
are carefully considered and understood by both parties the questions 
involved are fruitful subjects of dispute. 

(1) The decision as to when the plant can be regarded as sufficiently 
complete for testing must be left to the Engineer. He alone has power 
to give the final certificate signifying that the work is ready to be handed 
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over, uiid thin Ik^ cunnot do unless in hiw opinion the IchIs havn been 
saliHl'iictorily nuricil out, uml the i(!SiiltK iir(> thowe dfinandefl by tlie 
contract. Unless tlie woi'kH :i]-c sufficiently adviinced thf " tests on 
cotnpbdion " aif viiluclcss, mid thc^ Engineer, as the ])c.i'8on responsible, 
must, it sernns, Lc the bcsl judge of tiiis sufficiency. 

Obviously the exaet day or days for carrying out the tests is a 
matte)' I'oi' nuitua! arrangement. 

Tile clause issued by tli(^ Electrical Engineers dealing with this 
point — whicii is nio)e fully discussed in its general asfjccts at the end 
of this section — is airiliiguous. |At)p. I., el. .'>2, j). 89 | . It apparently 
8Ugg(ists (hat the Gontractoi', and not the Bngine(;r, is the jK'rson who 
shall d(.:cide when the works are " compUite substantially in accordance 
with the coiilract." 11^ is o])en to a (Jontractor, of course, at any time 
to siiggest to the J'higineei' that the works are ready for final t(!st, but it 
is subinit.ted that the decision whether they are so must be left to the 
Engineer. 

The ICIectrieal KngiiuiiM's' (dause also lea\es it to the Gont)actor lo. 
settle the day on which tests sludl be carried (Uit, apjjarcntly, if he should 
bo so utu-easonably minded, without cf)nsulting the Engineer's conveni- 
ence in any way. The clause (cannot fairly be compared in detail with 
the model clause here suggestcKJ, for it is obviously based on entirely 
different assumptiotis as to the relationship of Contractor and Engineer. 
It is dealt with more fully, as stated above, at the end of the notes on 
this (dause. 

The general eonditirjns found in some of the London County 
(.'ouncil contracts do not [U-ovide sjie.cifically for tissts on completion. 
The, (dause whi(di int'erentially gives ])owei' to make such tests, apart 
from th(' general pro\ision that all work is to be done to the entire satis- 
fa(dion of the Engineer, is as follows: — 

" When the (jontractor has completed the work the Chief Offic(n' 
shall, if the work tlu'oughout has beim found tf) comply with, the 
drawings and s(diedulcs, and to i)ass the presci'ibed tests, issue a 
taking-over c(Mtitic,ate, " 

The, term " prescribed tests " by itself is rather a loose ouv.. It 
relers, of cours(s to Ihe (ests laid down in the schedule or specification 
atta(died to the contract, and it is Iw.dter that this should be definitely 
staled. 

.\ variant of the (dause which has been used by the War Office 
infereiitially gives power to th.e Enginecu' to carry out tests on comple- 
tion, since it providers that the works arc to be delivered at the conclusion 
" to the eidire satisfaction of tlu^ Kngineeis," and the same set of condi- 
tions provides, as an adjunct to the (dause dealing primarily with 
maintonaiKHi, as follows: — 

" Should it not be practicable from any cause, btd'orc the date due 
foi' final pa,yment, for (he Engineers to satisfy tliemsidves as to th(- 
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efficiency and durability of any portion of the works after erection, by 
means of tests, or the continuous working of the same, the Contractor 
may be required, before final pa.yment is made, to indemnify the Secre- 
tary of State for War against loss or damage arising from defects in the 
same, either by means of a suitable guarantee, or by deposit of securities 
as may be determined, provided that such guarantee shall cease after 
facilities for proper and continuously using and testing the works have 
existed for a longer period than would have elapsed between the final 
payment and that immediately preceding it, had such facilities been 
available on completion of the works. " 

— words which might certainly cover what are recognised as " tests on 
completion." But no direct provision for such tests is inserted, nor is 
one to be found in many of the sets of general conditions issued by the 
railway companies. The omission is a regrettable one. 

(2) It is, of course, a necessary corollary of -making tests that 
provision should be made in the conditions of the contract for the proce- 
dure to be followed if the plant or work does not satisfy them. 

In the absence of this provision, the remedy open at common law to 
the Employer would not necessarily be such as to entitle him to have 
the plant removed and replaced, the Courts being more inclined to give 
damages sufficient to enable the Employer to bring the plant up to the 
required standard himself. Since the clause is in this respect permis- 
sive only the recovery of damages would still be open to the Employer, 
and it is useful to keep in mind this alternative remedy. 

Th'e question whether in any respect the plant has failed to come 
up to the required standard or fulfil the specified tests is one for the 
Engineer to decide. It is for the customer, broadly speaking, and not 
for the tailor to settle if a coat fits. The Electrical Engineers' clause 
dealing with this point will be found on p. 91 [App. I., cl. 34], and, 
although dealing in much greater detail with the rights of the parties, 
does not, it is submitted, add much to the simpler form here preferred. 

Many sets of conditions, notably some used by the London County 
Council, contain no general condition for replacement in case any 
substantial part of the plant fails to reach the required standard. In 
such cases reliance is placed presumably on the provision for replace- 
ment found in the maintenance clause, and on such clauses as the 
following : — 

" The Contractor shall deliver, erect, and complete the work and 
every part thereof in a perfect, clean, and complete, and uninjured state 
according to the intent and meaning of the Specification and Drawings 
and to the entire satisfaction of the Engineer." 

Under such a clause an Engineer would inferentially have power to 
insist on replacement, but it is more satisfactory to make this explicit. 

It may be noted in passing that care should be taken to distinguish 
between the Contractor's liability to replace before taking over is 
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complete, i.e., before the final tests are certified as satisfactory by the 
Engineer, and liability to replace during the period of maintenance. 
The acceptance by the Engineer of the tests on completion will not, of 
course, prevent him from demanding the replacement of parts which 
prove unsatisfactory during the period of maintenance, but no general 
questions of design or suitability could be raised once the period of main- 
tenance has begun to run. The question is further discussed under the 
clause dealing with maintenance [cl. 30, p. 52, below]. 

(3) It is obviously necessary that the Employer should be at liberty 
to make use of plant installed, even though it does not fulfil in all 
respects every condition of the contract. Equally is it necessary that 
such user should not be taken by the Contractor to imply that the plant 
is ' ' accepted ' ' in the sense that no claim to make good or replace 
defective parts can be made against him. The law on the subject is 
complicated, and it is well to have this condition brought clearly to the 
notice of both parties to a contract. 

(4) This is a corollary to the provision that maintenance is to date 
from the time that the works are taken over [see clause 30, p. 52, 
below]. The works will not be taken over under the contract until the 
date given by the Engineer in his final certificate as that on which they 
were substantially complete in accordance with the contract, and this 
cannot be until the tests under the present clause have been satisfac- 
torily carried out. This is provided by clause 29 on p. 50. This last 
paragraph of the present clause is therefore, strictly speaking, surplusage, 
and has been inserted rather for the sake of clearness than because it 
alters in any way the rights of the parties. 

The clause issued by the Electrical Engineers, which is comparable 
to the model clause 17, is clause 32, and it will be found on p. .89 
[Appendix I.]. The whole clause is based, as has been suggested, on 
a fundamentally different idea of the respective positions of the Con- 
tractor and the Engineer from that which underlies the model clauses 
put forward here. For such a relationship the clause may indeed 
provide, and any argumer;t used here against the clause is directed 
rather against its underlying conception than its actual wording. The 
whole initiative is by the clause in question transferred from the 
Engineer to the Contractor, and the former is relegated to a position of 
comparative subordination. A cursory reading of the clause will make 
this clear. .The Contractor is to decide when the tests are to be made — 
that is, he is to judge when the work is substantially complete in 
accordance with the Contract. It is for him to carry out the tests, not 
for the Engineer, and it is apparently contemplated that the latter 
might not feel sufficiently interested to attend. Indeed, it is provided 
that if the Engineer does not attend on the day fixed by the Contractor 
the tests may be proceeded with in his absence and ' ' shall be deemed 
to have been made in his presence. " Again, if the plant or any portion 
of it fails to fulfil the contract conditions the test may, if the Contractor 
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so requires, be repeated on his paying to the Employer any reasonable 
expenses he may be put to by such repetition. 

It is, of course, open to any two parties to enter into any contract 
which they may think fit, supposing it is not illegal. The law will not 
inquire into the reasonableness of conditions which have been adopted 
by both parties after dufe deliberation and without concealment on 
either side. An Employer may place the whole matter of a contract in 
the hands of an Engineer, either a consultant or in his own employ, or 
he may elect to dispense with an engineering representative altogether, 
and purchase a railway from a Contractor as he would purchase a pair 
of boots. It is submitted that either extreme is preferable to the middle 
course suggested by the Electrical Engineers' clause, which places the 
Engineer in an anomalous and slightly undignified position. The 
Engineer is defined in the model conditions as " the Engineer from 
time to time duly authorised and appointed in writing by the Purchaser 
to supervise the carrying out of the Contract." This is a definition 
which, standing alone, confers on the Engineer all the power he could 
reasonably require. But it is obviously impossible for any Engineer 
properly to carry out the duties of supervision if he is inferentially 
excluded from one of the most important of them — that is, to see that 
the work executed corresponds to that specified and tendered for. It is 
regrettable that the great authority of the Institution of Electrical 
Engineers should be lent to any suggestion tending, as this clause 
undoubtedly does, to lower the status of the Engineer. To place him, 
as representing the Employer, in a subordinate position vis-a-vis the 
Contractor, is not an end which would in the long run benefit even the 
latter. Much though Contractors may have had to suffer at the hands 
of- inexperienced Engineers — possibly even from some with t-oo great a 
confidence in their own judgment and too rooted a belief that all Con- 
tractors are knaves — yet, in the end, the Contractor will benefit by the 
existence between him and the Employer of a competent and impartial 
adviser invested with sufficient authority and of sufficiently high 
standing to impose his ideas upon both sides and modify the too exorbi- 
tant claims of either. If it be objected that there are Engineers who 
are neither competent nor impartial, the answer is that only through 
power and responsibility can these two qualities be obtained. An 
Engineer relegated to the inferior position assigned to him by th-j 
Electrical Engineers' clause is hardly likely to rise to either. 

The Electrical Engineers' clauses further provide [App. I., cl. 33, 
p. 90] as follows: — 

" If by any act of the Purchaser or of the) Engineer, or by the use 
of the plant as provided in clause 32, the Contractor shall be prevented 
from carrying out the ' tests on completion ' within two months from 
the date of the notice of completion specified in clause 32, unless in the 
meantime the plant shall have been proved not to be substantially in 
accordance with the contract conditions, the plant shall be deemed to 
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be takeu over as on the last day of the said two months, and payments 
to the Contractor shall be made as if final satisfactory " tests on comple- 
tion ' had taJien place, but nevertheless the Contractor shall make the 
said tests during the period provided for maintenance as and when 
required by the Engineer upon fourteen days ' notice in writing ; and the 
obligations and liabilities of the Contractor in connection «ith such tests 
shall be the same as his obligations and liabilities in connection with the 
tests specified in clause 32, provided that the Purchaser shall pay the 
extra expense of such tests." 

In effect, this may possibly abolish altogether the Engineer's certifi- 
cate as a condition precedent to' payment. For it is obviously open to 
a Contractor to argue at any time that the use of the plant has inter- 
fered with his carrying out tests, and it is equally open to him to give 
notice to the Employer that the plant can be used commercially and 
efficiently, before the Engineer has satisfied himself that this is so. In 
both these cases the door is opened to interminable disputes. It is 
worth remarking here again that it is postulated as tlie Contractor's, not 
the Engineer's, business to carry out tests. In a sense, of course, it 
is, or may be, the Contractor's operators who perform most of the actual 
work during the tests. But it is surely for the Engineer to be the person 
designated as "carrying out the tests." It is submitted that no 
Engineer should accept this clause without such alteration as will afford 
much more substantial protection for himself and his Employer than is 
given by it in its present form. But, however altered, the legal profes- 
sion appear to be those who would chiefly benefit by its general adoption. 

The usual form of clause (found in the general conditions of many 
railway and other companies) is as follows : — 

' ' When the Contractor has completed his work under this Contract, 
the Engineers shall, if the work throughout has been found to comply 
with the Specification, issue a taking-over certificate. This certificate 
shall, however, be issued without prejudice to the right of the Company 
to call upon the Contractor to rectify any defects or faults which may 
appear later on in the course of working within the period of main- 
tenance by the Contractor. The works shall be held to be completed 
and shall be taken over only on the delivery by the Engineers of the 
certificate above mentioned, but the Contract shall not be held to be 
fulfilled until the expii-ation of the above-mentioned period for upholding 
and maintaining the work, and until it shall have been also certified in 
writing, by the Engineers, that the same has been duly upheld and 
maintained as above provided for. " 

This has the undoubted merit of being shorter than the model 
suwested, but it is believed that in this case the comparative elaboration 
of the model will be found to result in a clearer understanding of their 
mutual rights by those who adopt it. 

E.G. . 3 
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18. Production of Vouchers. — The Contractor must pro- 
duce vouchers proving all materials to be genuine, and of the 
nature described in the Specification, when called upon to 
do so by the Engineer. 

This is a common-sense provision to which no one, Contractor or 
Engineer, is likely to object, and may save the latter a considerable 
amount of detailed investigation and testing. It must not be taken, of 
course, as abrogating the Engineer's right under clause 16 (p. 25, 
above) to inspect any materials if he should consider it necessary, 
whether vouchers are produced or not. In important cases it is 
obviously impossible for an Engineer to rely solely on a voucher given to 
the Contractor by a third party. 

The clause is not among the more important, and the Electrical 
Engineers make no provision for the production of vouchers. Other 
sets of conditions have it in almost identical terms with those here 
suggested, while a variation sometimes found is that the Contractor is 
to submit '' samples of all materials used." If competent supervision 
is exercised this should haxdly be necessary, though possibly at times 
convenient. But if so considered, provision should be made for the 
production of vouchers where required also. 

19. Commencement of Works. — The works shall be com- 
menced immediately upon receipt of instructions in writing 
from the Engineer, and shall be carried on with all diligence, 
and in regular progression, so that the whole work shall be 
entirely completed within the time stated in the Tender, or any 
extended time authorised by the Engineer in writing, but the 
Contractor shall not deliver any materials to the site without 
finally ascertaining that the site is ready for their reception. 

In considering tenders special attention will be paid to 
the time guaranteed for the completion of the work. 

Under clause 8 (p. 14 above) the Engineer is given power to deter- 
mine the order in which the works shall be carried out, and this regular 
progression must be adhered to by the Contractor. 

The Engineer's power to extend the time for completion is dealt 
with in the notes to the next clause. He may do so for any cause which 
seems to him sufficient and must do so if the delay arises from certain 
specified causes not within the Contractor's control. 

The first part of this clause is very intimately connected with the 
clause next following, and in most sets of conditions the two clauses are 
amalgamated, and it will therefore be more convenient to deal with the 
general questions raised by them in the notes to clause 20. 
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If no time for completion is specified in a contract, the Courts or an 
arbitrator would allow a reasonable time, and would take all the circum- 
stances into account, in determining what time should be considered 
reasonable. Generally, it may be said that if a Contractor has contracted 
to finish work by a certain day, and no provisions as to extension of time 
for delay are found in the contract, then he is bound to execute the work 
by the day named or pay damages for not so doing, unless, of course, 
the non-completion is caused by any act of the Employer. But if a 
contract is a contract for engineering works it seems that, notwith- 
standing the fact that a time is fixed for completion in the contract, the 
non-completion on the exact day named would not invalidate the 
contract so as to release the Employer from his liabilities under it. In 
such contracts time will not be held to be of the essence of the contract 
in the absence of express words providing that it is to be so. Engineers 
are tempt-ed sometimes to insert such words in the belief that they will 
bind the Contractor more strictly to complete within the specified time ; 
and if they stand alone they may undoubtedly have, such an eflEect. 
But much more frequently they are combined with other clauses which 
render them nugatory. For example, if the contract contains a provi- 
sion for the payment of liquidated damages in case of delay, or if 
provision is made that the Engineer may extend the time for completion 
for any reason, time will not be held to be of the essense of the contract, 
in spite of an express provision to that effect. And a provision for a 
bonus on completion before the specified date may also invalidate such 
a provision. As all or any one of these are probably of much more 
importance than the completion of the work on any actual day, it is 
considered wiser to omit the provision, although it is frequently 
inserted. 

20. Extension of time for completion and Engineer's 
power to delay or suspend work. — The Engineer shall have 
power to delay or suspend the work during unsuitable weather, 
or for any other sufficient reason, but the work shall be re- 
commenced after receiving' due notice from the Engineer. 
Should any delay arise by reason of civil commotion, general 
or local strikes, or lock-outs or combinations of workmen, or 
by reason of any occurrence or accident beyond the reasonable 
control of the Contractor, provided that the Contractor shall 
have given to the Engineer the earliest possible notice in 
writing of his claim for an extension of time owing to such 
delav, the Engineer shall, on receipt of such notice, grant to 
the Contractor from time to time, in writing, such extension 
of time as may seem to him reasonable, and any such extension 
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of time shall exonerate the Contractor from any claim or 
demand on the part of the Employer in respect of such delay. 

The Engineer may, if he think fit, also grant to the Con- 
tractor an extension of time for completion owing to delay or 
suspension for any other cause than those specifie'd above. 

An extension of time granted under this clause shall not in 
any way affect the validity of the contract. 

One of the most fruitful causes of disputes between Employers and 
Contractors has been the insistence of the former on leaving entirely to 
the discretion of their own Engineers the decision of the question of 
granting an extension of time for completion to the Contractors under 
any circumstances. When the cause of the delay is one obviously 
beyond all control of the Contractor no reasonable Engineer would refuse 
to grant such an extension, and nothing but good caji result from 
making it, as here, compulsory on him so to do. 

At common law bad \^eather is a ridt which must be taken by the 
Contractor, and its occurrence will be no reason for his not completing 
the work in the specified time. On the other hand, it may not be in the 
interests of the Employer that the work should be pushed on during 
unsuitable weather, and the Engineer is therefore given power to order 
its suspension on such occasions. The Contractor is bound to follow the 
directions of the Engineer in this respect, and therefore cannot be held 
responsible for the consequent delay. 

Again, unless special provision is made in the contract, the occur- 
rence of a strike \\ould afford the Contractor no excuse for non- 
performance of the work within the specified time. It should be noted 
here that a strike caused by a refusal of the Contractor to raise his 
employees' wages, or even by his lowering them, is still a strike; and 
under the suggested clause the Engineer would be bound to grant an 
extension of time for completion. To provide othei-wise would be to 
invite a discussion on the wages question which could, it is believed, 
profit no one. 

The clause thus provides that in certain specified cases the Engineer 
must, and in all cases he may, grant to the Contractor an extension of 
time. For the safety of the Employer it provides also that the validity 
of the contract is not to be affected by such extension. This provision 
is probably unnecessary legally, but it is well to remind the Contractor 
that the other obligations of the contract continue to exist, although the 
original time has been extended. The work done in the extended time 
is to be done under the same conditions as that done in the original time. 
The period of extension necessary or desirable is left to the discretion of 
the Engineer. 
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The clause issued by the Electrical Engineers [App. I., cl. 30, 
p. 88] makes the gi-anting of an extension obligatorj' on the 
Engineer in case of delay whenever the cause of the delay is beyond the 
reasonable control of the Contractor. The clause does not difier essen- 
tially from that suggested here except in one particular. The period of 
the extension granted is, in default of agreement, to be settled by arbitra- 
tion, and is not left to the Engineer's discretion. It is submitted that in 
this particular the Electrical Engineers' clause is too widely drawn, and 
the model form here proposed is preferable. 

.\ clause very similar to that here suggested is also used by the- 
London County Council. 

The clause as occasionally used by the War Office is a special one, 
inasmuch as it insist-s on the Contractor taking the burden of proof that 
any delay was due to causes beyond his control, and reads as follows : — 
"' The works shall be commenced immediately upon acceptance of 
the Contractor's Tender, and shall be carried on with all diligence, and 
in regular progression, so that the whole work shall be entirely com- 
pleted within the time stated in the Tender, unless it is delayed by 
reason of inclement weather, combinations or strikes of workmen, or 
other causes beyond the Contractor's control, of which the Contractor 
must afford proof to the satisfaction of the Secretary of State for War, 
whose decision shall be final. The Engineers shall have power to delay 
or suspend the worlc during unsuitable weather, or for any other suffi- 
cient reason, but the works shall be recommenced after receiving due 
notice from the Engineers, and such delay shall in no way vitiate or 
invalidate the Contract. 

The same set of conditions also contain a clause providing that time 
shall be of the essence of the contra-ct, but, as stated above, since 
provision is specially made in the clauses quoted for a possible extension 
of time, the words are not of much good except to attempt to frighten a 
Contractor who is less A^ideawake than usual. 

The clause commonly employed by the railway companies and 
others leaves the granting of an extension of time for completion entirely 
to the Engineer's discretion. A typical clause of this kind is as 
follows : — 

" If the completion of the \^-orks or any part thereof shall have 
been delayed by inclement weather, combination of workmen, strike, 
or lock-out, or by any unforeseen circumstances (other than lack of 
money) which the Engineer may consider to have been beyond the 
control of the Contractors, or if all or part of the works shall have been 
in beneficial use, then the Engineer may allow such extension of time 
for the completion of the works to his satisfaction as shall seem to be 
reasonable." 

This clause presses hardly on the Contractor, leaving, as it does, the 
determination of what cause is beyond his control entirely to the discre- 
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tion of the Engineer, who, even should he determine that the cause of 
the delay falls within this category, is not obliged to grant an extension, 
but " may " do so if he should think fit. The clause in this form is 
hardly consonant with modem ideas, and should not be adopted unless 
there are very special rea-sons for so doing. 

The grant of the extension should, of course, be given in writing and 
formally, and should set out the grounds on which it is granted. 

21. Date of Completion.— Extra work (if any) or delay 
or suspension of the work shall form no ground for deviating 
from the dates fixed for completion unless the delay or sus- 
pension has been ordered or granted by the Engineer, under 
clause 20, and an extended date has been agreed upon by the 
Engineer in writing at the time the order for the extra work or 
suspension of the work is given. 

Under the last clause the Engineer, in any case where delay arises 
from a cause beyond the Contractor's control, is bound to grant an 
extension of time for completion. Delay, therefore, which might have 
been avoided by the Contractor is the only form which affords no ground 
for deviating from the dat-e fixed for completion. It is, of course, quite 
reasonable that the Contractor should pay for delays which are avoid- 
able, more especially since the Engineer has power to grant an exten- 
sion even in such circumstances should it seem to him advisable. 

The effect of delaying the work beyond the fixed date without the 
consent of the Engineer is to bring the penalty clause (clause 22) into 
operation. 

The question more likely to arise under this clause is whether the 
Engineer is bound to grant an extension of time when he orders extra 
work to be done under the clauses relating thereto, and the notes under 
clause 12 may be referred to in conjunction with these. Since nothing 
necessary to the entire completion of the contract comes under the 
defintion of " extras," that is, since such work does not require to be 
ordered specially in writing by the Engineer, but must be carried out by 
the Contractor exactly as is all work definitely referred to in the speci- 
fication, the proper and reasonable cause seems to be for the Engineer 
to exercise the widest discretion in granting an extension when ordering 
extras. 

It may be noted again here that ' ' extras ' ' means works of such a 
kind as are contemplated by the contract—otherwise the Engineer has 
no power to compel the Contractor to execute them at all. The usual 
cause of extras will be that the necessity of making minor alterations 
becomes apparent as the contract work proceeds. The Engineer must 
have power to order such alterations if necessary, and the general terms 
and conditions of the contract must apply to them. But, unless in the 
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Engineer's opinion the additions are balanced as to time of execution 
by omissions in the same or other sections of the contract, an extension 
of time should be granted, if requested, without question. No Court 
would uphold a claim for a penalty when extras had been executed which 
admittedly occupied considerable time, but the Engineer refused to allow 
any extension. On the other hand, it is not considered advisable to 
make the ordering of extras one of the grounds for the compulsory grant- 
ing of an extension, and extra work is not, it is submitted, included in 
the terms ' ' occurrence or accident beyond the reasonable control of the 
Contractor " in the last clause. 

The agreement as to extension of time should be made when the 
order for the extras is given under clause 12 and not left till the work 
is completed. 

The Electrical Engineers' clause dealing with this matter is clause 
30 [App. I., p. 88], which is a combination of the present and the 
preceding clause. It is simpler to have the clauses divided as they are 
here. A reference to the Electrical Engineers' clause will show that it 
consists of some 340 words without a stop. This renders it, of course, 
rather difficult to follow quite clearly on first reading, but it does not 
diSer essentially from that here suggested. 

The clause frequently employed by the London County Council is 
similar to that of the Electrical Engineers, but rather less involved. It 
does not vary in any essential particular. 

In many sets of conditions a variant of the clause similar to the 
following appears : — 

" The Contractor shall put the work in hand immediately upon the 
acceptance of his tender, and he shall complete it within the period of 
time named in his tender, which shall be deemed to commence on the 
day following the date of the acceptance of his tender, and such period 
is and shall be considered as of the essence of this Contract. 

" Provided always that if by reason of extra work, or alterations in 
or deviations from the specification and drawings directed in writing by 
the Engineer, or by reason of general or local strikes or combinations 
of workmen, or in consequence of any other cause attributable to cir- 
cumstances beyond the control of the Contractor, the progress of the 
work is suspended or delayed the Engineer shall, at his absolute discre- 
tion, on the receipt of a written request from the Contractor, grant such 
extension of time, if any, as the circumstances may in his opinion reason- 
ably require." 

Eeasons have already been given for considering a clause drafted 
so entirely in the interests of the Employer to be inadvisable. 

On the rather disputed question of what date is to be taken as the 
actual date of completion, the notes on clause 29 [p. 50 below] may 
be referred to. 
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22. Failure to complete in Contract or extended time. — 
In the event of the Contractor faiUng to complete the work 
within the term stated in his Tender, or any extended period 
authorised by the Engineer in writing, the Contractor agrees 
to accept a reduction of the contract price at the rate of one 
half of one per cent, per week during each week (or in pro- 
portion for part of a week) until the Engineer certifies that the 
work is complete. 

In settling a clause to provide for the contingency of a Contractor 
failing to complete the specified work in the contract time, two points 
have specially to be borne in mind. Firstly, that some definite date 
must be fixed from which the damages should begin to run, and, 
secondly, that the sum recoverable must be legally liquidated damages, 
and not a penalty. 

(1) If any delay occurs in the work so that it cannot be comp^leted 
within the original time fixed by the contract, then there is no date from 
which damages can run at all, unless the Engineer has granted an ex- 
tension to a definite date. Hence the importance to the Employer, as 
well as to the Contractor, of the Engineer fixing a definite extension in 
case of delay. A definite period must also be fixed for which the dam- 
ages are to run, e.g., as here, until the Engineer's certificate of final 
completion. In giving a final certificate, an Engineer should be careful to 
take into account any damages which may be due. Mr. Hudson, in 
his work on Building Contracts, states the law as follows: — " In cases 
where an architect has complete power to extend the time for all causes, 
fas is the case in the conditions here suggested] " and to take into 
account in his certificate for payment of the final balance the liquidated 
damages due from the builder to the building owner, the right to recover 
liquidated damages will be lost if the architect gives his final certifica.te 
without taking into account the liquidated damages. If the architect 
gives a final certificate without allowing any deduction for penalties, 
it will be presumed that he has extended the time for completion unless 

it is proved or admitted that the matter has not been determined 
by him or was not expressly or impliedly within his jurisdiction." This 
statement of the law has been quoted to and approved by the Courts.^ 

Since in the model clauses suggested here it is provided that the 
Engineer must grant an extension of time on account of delay for which 
the Contractor is not responsible, the above clause comes into operation 
only in cases where the Contractor is at fault. 

(2) The difference between a penalty and liquidated damages in 
effect is that a penalty cannot be enforced by law, whereas a claim for 
liquidated damages will, if found justified, be upheld. 

(1) "The Law of Building Contracts," by A. A. Hudson, 4th edn., p. 532. 
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The question whether a sum named in a contract is a penalty or 
liquidated damages is one of law, and does not depend on the name 
given to it in the contract. The Court will take all the circumstances 
into consideration and endeavour to ascertain the true intention of the 
parties when the contract was entered into. Generally speaking, a sum 
will be held to be liquidated damages if its basis appears to be the actual 
loss or convenience suffered by the Employer through the delay in 
completion. If the sum appears to be in the nature of a fine — a penal 
sum to be exact-ed from a Contractor who has made default — then it 
will be treated as a penalty. 

The failure of a Contractor to cany out his obligations must be 
looked on as a possibility and provided for by some such clause as is here 
suggested. But the remedy should be exercised without excessive 
rigour, and persuasion in these cases is a better weapon than force, saye 
in the la-st extremity. 

The Electrical Engineers' clause is very much more favourable to 
the Contractor than that here suggested [see App. I., cl. 31, p. 89]. 
The first difference to be not«d is that the clause throws on the Employer 
the burden of proving that the delay in completion has been the occa- 
sion of loss to him. It then provides that if this is proved a fixed sum 
per week shall be deducted from the price of such portion of the plant 
as cannot be commercially used in consequence of the delay. It is 
submitted that the clause eiTs greatly on the side of the Contractor. In 
effect it means an arbitration before the Employer can recover any 
damages for delay, and it drastically cuts down the amount of the dam- 
ages he may even then receive. For the non-completion of a compara- 
tively inexpensive portion of the plant might mean a very serious loss, 
and yet it is only a percentage of the contract price of that portion of 
the plant that could be deducted. The intention may be otherwise, 
but it is obvious that the clause can be read in this way. For it is emin- 
ently arguable that the words " such portion of the plant as cannot be 
used commercially and effectively " cannot be construed to mean the 
whole plant, and must, therefore, be confined to the portion which is 
actually incomplete. Even if this interpretation were not eventually 
upheld, the possibility of its being put forward cannot be ignored, and 
should be sufficient to deter an employer from accepting the clause as 
it stands. And the damages which can even so be recovered are again 
limited by the provision that the total deduction is not to exceed a cer- 
tain percentage of the contract value of the unfinished portion of the 
plant. The sum suggested in the model clause above — one-half of one 
per cent, of the contract price — to be deducted per week until comple- 
tion, is not in any case an excessive amount, and is one to which a reason- 
able Contractor should agree; while the fact that the amount is fixed 
will save much time and trouble to both parties. 

The clause as sometimes used by the London County Council reads 
as follows : — " If the Contractor shall fail to execut-e, deliver, erect and 
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complete the work jvithin the period or respective periods hereinbefore 
limited, or any extension of such period or periods authorised by the 
Chief Officer as ^foresaid, the Contractor shall on demand pay to the 
Council, as ascertained and liquidated damages and not as a penalty 
a sum calculated at the rate stated in the schedule, in respect of the 
period or periods during which such default shall be made and shall 
continue. " 

This clause is not open to the objections urged against the Electrical 
Engineers' clause, naturally enough, but it is not altogether satisfactory. 
As has been pointed out, the question whether a sum can be recovered 
by the Employer for non-completion does not depend on what the sum 
is called in the contract, and the attempt to disarm criticism by calling 
it ' ' liquidated damages ' ' is doomed to failure and more likely to arouse 
than allay suspicion. It is also a pity to fix the recoverable surn by 
reference to a schedule rather than definit-ely to name it in the clause. 
But these are comparatively minor criticisms, and the clause is a sound 
one, although the wording is more complex than necessary. 

A variant of the clause used by the War Office is in part substan- 
tia,lly similar to that suggested here, but provides also, as an alternative, 
that the Employer (the Secretary of State for War) may dire&t the Con- 
tractor to withdraw from the works and engage another Contractor to 
complete, charging the excess cost to the original Contractor. This 
course may in a great einergency be justified, but the clause should 
not be inserted in such a form in any ordinary civilian contract. 

The clauses occasionally used by some of the railway companies 
represent the antithesis of that prepared by the Electrical Engineers, 
pressing very hardly on the Contractor. The following clause may be 
taken as a typical example : — 

The Engineers shall have power to delay or suspend the work 
during unsuitable weather, or for any other sufficient reason, but the 
works shall be recommenced after receiving due notice from the Engi- 
neers. Such delay shall in no way vitiate or invalidate the Contract, 
and in no case shall any compensation for damage, injury, or loss of 
profit, or otherwise, be allowed the Contractor for or on account of such 
delay or suspension of the work. 

' ' In the event of the Contractor failing to complete the work within 
the time stated in the Tender, or any extended period authorised by 
the Engineers in writing, the Contractor shall be liable and bound to pay 
to the Company as ascertained and liquidated damages, and not as 
penalty, the sum stated in the Tender for each and every week that the 
work remains incomplete after the expiry of the said term, and the 
Company shall be entitled to deduct the amount so incurred from any 
money in their hands belonging to the Contractor, except in so far as 
such delays may be caused by fire or strikes of workmen." 
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It is perhaps not necessary to say that few Contractors will be 
■iound who would accept such conditions, and those who do, not among 
the more rehable. 

23. Contractor's Foreman. — During the delivery and 
erection of work at the stations or sites specified, the Con- 
' tractor shall keep on the ground at each separate place at 
which work is being carried out a thoroughly quaUfied fore- 
man, who shall be considered to represent the Contractor in 
his absence, and shall obey all instructions and directions 
which may be given to him by the Engineer or his authorised 
representatives, and any such instructions or directions so given 
shall be deemed to be given to the Contractor, but if any such 
foreman be found, in the opinion of the Engineer, to be 
incompetent or inattentive, or to conduct himself improperly, 
the Engineer shall have power to remove him by giving seven 
days' notice to the Contractor, and to require an efficient 
person to be appointed in his stead. 

This clause requires little comment. It is necessary that the Con- 
tractor should engage competent foremen — and he will naturally do so, 
whether provision is made for his so doing in the contract or not. But 
it is just as well to provide that instructions given to the foreman are 
to be deemed to be given to the Contractor, so that there may be no dis- 
pute on this rather important point. 

The power given to the Engineer to object to the employment of 
an incompetent or inattentive foreman, or one who is in other ways un- 
suitable, is necessary for the smooth working of the contract, but should, 
needless to say, be exercised with great discretion. 

The Electrical Engineers have a very similar clause [App. I., cl. 19, 
p. 84], save that the word "representative " is employed instead of 
" foreman." The word used here is perhaps preferable, since it may 
be quite convenient for the Engineer to give instructions to the Con- 
tractor's foreman direct, and it might be questioned whether a foreman 
was included in the term " representative." But the point is not one 
of vital importance. In contracts of the first magnitude, perhaps, the 
phraseology of the Electrical Engineers' form is to be preferred, but 
in other cases the model suggested here may be more advantageously 
used. 

The London County Council occasionally introduce a variant into 
a similar clause by providing that the Contractor's representative on 
the works shall not be changed without the consent of the Chief Officer 
(Engineer), and this provision is also found in the general conditions 
of some of the railway companies. Under the rather special conditions 
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of London County Council contracts it may be a wise one, but it cannot 
be recommended for inclusion elsewhere, and trenches unduly on the 
Contractor's right to control his own staff. 

24. Removal of loorkmen. — The Engineer shall have full 
power to remove, without notice, any workmen or labourers 
whom he may consider incompetent, or who may conduct 
themselves improperly, and persons so dismissed shall not 
again be employed by the Contractor on the works without 
the permission of the Engineer. 

This clause, again, is a simple one and requires little comment. It 
appears with slight and unessential variation of the wording in almost 
all sets of general conditions, and may be regarded as an established 
usage. It should nevertheless be inserted, since it is more than merely 
declaratory of the law and creates a right which in its absence is non- 
existent. 

The Electrical Engineers and the London County Council in some 
contracts omit the provision that dismissed persons shall not again 
be employed, and this is, strictly speaking, unnecessary, since the 
Engineer can always insist on their being again dismissed. It is 
inserted only to emphasise a point which is in any case implicit. 

25. Responsibility of Contractor till Works taken over. — 
From the time that the works are commenced and until the 
same are taken over by the Employer, the Contractor shall 
be responsible for everything connected with them and for 
any injury sustained by the same, which may arise or be 
occasioned by any acts or omissions of the Contractor or his 
workmen or sub-contractors notwithstanding any payment 
that may have been made on account, and he shall, at his own 
cost, make good in the most complete and substantial manner 
all such injuries to the satisfaction of the Engineer, and the 
Contractor shall also be liable for and make good, or indemnify 
the Employer against, any damage or injury to any person 
or to the property of the Employer occasioned by any act or 
omission of the Contractor, his workmen, or sub-contractors. 
The Contractor shall not, except as herein provided, be liable 
for any loss to the Employer (save as to damage by fire as 
hereinafter provided) due to circumstances over which the 
Contractor has no control. In case the Contractor fail to 
settle any claim for which he may be liable hereunder or to 
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repair and make good any damage for which it is herein 
provided he should be Uable, the Employer may settle such 
claim or make good such damage and deduct it from any 
moneys due or to become due to the Contractor for woi'k 
done by him. 

It will be noted that this clause makes the Contractor responsible 
for two things. Firstly, for any damage or injury to the works until they 
are taken over, and secondly, for any injury to any person or to the 
property of the Employer. But the Contractor is in neither case to be 
liable unless the damage or injury arises from some act or omission of 
his workmen or of a sub-contractor. There is thus no burden put on him 
by this clause from which he would otherwise be free. 

The words " notwithstanding any payment that may have been 
made on account" are inserted to prevent any question being raised 
by the Contractor as to the property in work partially completed or in 
plant, forming jiart of the whole, having been delivered complete and 
approved. Clause 35 (p. 60 below), providing for the mode in which pay- 
ment is to be made, gives an option to the Employer to take over as his 
own property' any materials delivered on the ground, whether any instal- 
ment has been paid on them or not, and it is obvious that misunder- 
standing might arise if it is not made perfectly plain that a payment 
on account is not to affect one way or other the Contractor's liability 
if plant is damaged through acts or omissions for which he is responsible. 
The Contractor is responsible for the acts or omissions of his sub-con- 
tractor, and the Engineer should be careful not to give any opportunity 
for doubt to be raised on this question. No orders should be given direct 
to any sub-contractor, nor should the Engineer or Employer interfere in 
any way in negotiations between Contractor and sub-contractor, nor 
act so that it can plausibly be said that the sub-contractor is directly 
employed. [See on this point the notes to clause 14 " Sub-letting of 
Contract" above, p. 22]. A clause used occasionally by the London 
County Council may be useful to make this point quite clear, and runs 
as follows : — 

" Ail specialists, merchants, tradesmen and others executing 
any work or supplying any goods for the purposes of this Contract, 
notwithstanding that they may at any time be nominated or approved 
by the Council or the Chief Officer on its behalf, are hereby declared 
to be sub -contractors employed by the Contractor, and no nomination 
or approval as aforesaid, or other act of the Council or the Chief Officer, 
shall be deemed in any way to constitute the Contractor as agent for 
the Council with respect to the execution of such work or the supply 
of such goods as aforesaid." 

In passing it may be noted that in law a payment on account or on 
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a progress certificate does not conclude the Employer in any way from 
recovering for defective work or materials. 

The Contractor is, as between himself and the Employer, made 
liable for damage to a third party occasioned by his, the Contractor's, 
acts or omissions. This provision cannot of course afiect the rights of the 
third party, who has, at his option, a right against either the Employer 
or the Contractor for damage incurred by him through the Contractor's 
acts or omissions. He cannot, of course, recover against both, though 
he may, should he think it advisable, bring an action against them 
jointly. 

It is provided in clause 40 (p. 67, below) that the Contractor is 
to insure the works in the joint names of himself and the Employer. 

The Electrical Engineers' clause dealing with this point [App. I., 
el. 20, p. 84] is very much more detailed, but in substance does not 
vary from the clause suggested here. It contains a special provision 
that the Contractor shall not be liable for loss of profits or loss of con- 
tracts which the Employer might have obtained. It is submitted that, 
although such claim might be substantiated by an Employer in a case 
where the works as a whole are not completed in time, or are in any 
way defective, yet they are too remote to be held good where the question 
is one merely of accident during the progress of the works. And they 
could not be claimed in any case under a contract in which specific pi-o 
vision is made that the Contractor should pay a definite sum as liquid- 
ated damages if he fails satisfactorily to complete the work. It appears, 
therefore, unnecessary to insert the paragraph as it there appears. 

A variant of the clause used by the London County Council is, it 
is suggested, unduly favourable to the Employer. It reads as follows : — 

" Prom the time that the work is commenced, and until the same 
is taken over by the Council, the Contractor shall be responsible for 
everything connected with the work, and for any injury sustained by 
the same or anything connected therewith, from whatever cause arising, 
notwithstanding any payment that may have been made on account, 
and he shall at his own cost make good all such injuries; and the Con- 
tractor shall be held liable for, and shall indemnify the Council from 
and against, all loss, damage, costs, charges, and expenses, by reason 
or in consequence of any injury to property or persons through his 
operations, and from all claims by third parties on account of such 
matters. 

■ "The Council shall have full power in its absolute discretion to 
defend or compromise any action or proceeding brought against it by 
reason or arising out of the execution of the work, or in connection 
therewith, vsdthout prejudice to the obligations of the Contractor under 
this Contract to indemnify the Council against such action or proceed- 
ing, and the Contractor shall be liable to repay to the Council any sums 
paid by it in any such action or proceeding, or in pursuance of any such 
compromise." 
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Government contracts are in a special position as regards claims 
by tliiixi parties, and the clause in use by the War Office is not adapted 
for private finns. 

Another vai'iant, found in the conditions of some of the railway 
companies, reads as follows: — 

" The Contractor's shall guarantee the Company harmless against 
all- accidents, damages, claims and losses which may occur, or be in- 
curred or claimed, by reason of the execution of the works, or the use 
of any plant or other appliances necessary therefor, or from inefficient 
workmanship or any other cause which in the opinion of the Engineer 
shall have been within the control of the Contractors, and the responsi- 
bility of the Contractors is to be complete and absolute, notwithstanding 
any instructions which have or have not been given by the Engineer in 
reference to the matter in connection with which such accidents, dam- 
ages, claims or losses have occurred, been incurred, or claimed, and in 
the event of the Company discharging any such damages, claims and 
losses, by reason of the Contractors' default, the Company may deduct 
the amount of such disbursement from any moneys then due, or which 
may become due to the Contractors, or may otherwise recover such 
amount from the Contractors. " 

This, it will be noted, makes the Engineer the judge whether the 
cause of any accident or damage is or is not wdthin the Contractor's con- 
trol. A general discussion on the questions which an Engineer should 
be empowered to decide himself will be found in the notes to the arbi- 
tration clause [clause 40, p. 67, below], but this is not, it is sub- 
mitted, one of those which a Contractor will willingly consent to leave 
to his unfettered discretion. In other ways, also, the wording of the 
clause is vague and undesirable. 

26. Patent rights. — The prices stated in the Tender are to 
include the use of all patent rights and payment of all patent 
royalties (if any), and the Contractor shall indemnify the 
Employer against all claims at any time made against him in 
respect of such rights or royalties. The Contractor shall at 
his own cost procui-e for and on behalf of the Employer all such 
licences to use patents or assignments of patent rights as may 
be necessary. In the event of the Contractor failing to procure 
such licences the Employer may himself procure them and 
any sums paid for such purposes by the Employer may be 
deducted by him from any moneys due or which become due to 
the Contractor. 

The position of the Contractor who is required under the contract 
to provide a patented article on which royalties are payable is compare- 
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tively simple, since he can ascertain this fact before tendering and, if 
necessary, allow for it in his tender. But that of a Contractor who pro- 
vides an article which turns out to be -an infringement of a patent is not 
so clear. He is bound to provide the article in order to comply with the 
terms of the contract, and if he does so provide it he is liable to be sued 
for infringement of the patent. But if more closely looked into the 
position is not anomalous as at first sight it appears. If the machine, 
or apparatus, or method, set out in the contract specification is an in- 
fringement of a patent right, then the contract, in so far as it prescribes 
the use of such a machine, etc., is unlawful, and cannot be enforced 
'either by or against the Contractor. This, however, is not a contingency 
likely to arise, since it is much more usual for an Engineer simply to 
specify the results which he wishes to obtain, leaving the Contractor 
to tender the form of machine best suited to fulfil these. If this is a 
patented article, it is for the Contractor to make proper arrangements 
with the patentee for its use. And there is nothing unreasonable in this. 

The Electrical Engineers' clause [App. I., cl. 7, p. 78] is sub- 
stantially the same as that suggested here, but it is set out in more 
detail. It contains, in addition, a provision that any action brought 
against the Employer shall be defended by the Contractor, with the 
former's assistance if necessary, and the Contractor shall pay all the 
expenses thereof. This is, it is submitted, a necessary inference of the 
clause here suggested, and it is unnecessary to make separate provision 
for it. Except, however, that all provisions which are not absolutely 
necessary afford opportunity for discussion, and possibly disput«, there 
is no harm in inserting this one if either party wishes it. 

The form used by the London County Council is, in a sense, more 
logical than either the model clause above or that of the Electrical Engi- 
neers, since it categorically forbids the Contractor to supply, use, or 
manufacture any article which is an infringement of any patent right. 
This is simple, but obviously may cut out many valuable inventions 
which may be used upon payment of royalties, which, as has been said, 
can easily be provided for in the tender. 

No material variations from the above forms are found in the general 
run of conditions. 

27. Watching and Lighting, — The Contractor shall pro- 
vide such watching, lighting and temporary work as may be 
required for the protection or accommodation of the public 
or his own men during the carrying out of the works. In 
the event of the Employer providing watchmen for the Con- 
tractor at his request or expense, the Employer will not be 
responsible for any act or default of such watchmen. 

This clause is self-explanatory and requires no comment. 

It may, however, be noted again that this provides, as it can only 
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provide, for the relations between the Employer and the Contractor: 
it does not, and cannot, affect the rights of the public, who are not 
concerned in the case of accidents or mishaps with the question whether 
a watchman is the servant of the Employer or the Contractor. 

The clause is a useful one, and the form here suggested differs 
slightly from that proposed by the Electrical Engineers [App. I., cl. 9, 
p. 79] , in that it makes provision for the Company supplying watchmen 
— an event which is quite probable in many contracts — and settles 
beforehand a dispute which is likely enough to arise on the question of 
responsibility for them. 

In many sets of general conditions this clause does not appear, 
and it is not likely that its absence will lead to any very serious trouble. 
It is, nevertheless, advisable to insert it unless some special objection is 
raised on either side. 

28. Work to he delivered up complete. — ^The Contractor 
shall, at the conclusion of the works, deliver up the whole in 
a perfect, clean, complete and uninjured state, according to 
the intent and meanings of the Drawings, Specifications. 
Schedule of Measurements, and these several Conditions and 
Eegulations and to the entire satisfaction of the Engineer. 

A clause in something of this shape has become so usual in contract 
conditions that a Contractor might perhaps be excused if in its absence 
he believed that in some obscure way the control to be exercised by the 
Engineer was relaxed. Except possibly for the cleanliness, however — 
and this might be said to be covered by "perfect completion" — the 
clause is a resume of others and adds nothing to the obligations of the 
Contractor as implied by law or imposed on him iu earlier clauses. 

' ' Completion ' ' in law is a question of fact, and where a work nuist 
be " complete " before any payment is made according to the contract, 
then it is essential that all the stipulations of the contract should be 
carried out, and a Contractor cannot recover payment becavise the work 
is " sufficiently " or " substantially " complete. 

The entire satisfaction of the Engineer is a condition precedent to 
payment, since, until he is satisfied, he will not grant a final certificate, 
and by clause 35 belo^^• no pajments will be made except on the cei'ti- 
ficate of the Engineer. In addition, the work is held to be complete, 
und-er clause 29, only on delivery by the Engineer of the taking-over 
certificate and from the date given in that certificate. 

The Electrical Engineers' model clauses do not contain a clause 
specificalh' providing for delivery in a complete state, but the obligation, 
as has been said, if it cannot be inferred from other clauses, will be im- 
plied by law. Its omission, however, is regrettable. In the majority 

E.G. 4 
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of contracts a clause substantially similar to that here suggested is 
found. 

'A9. Taking over work and completion of Contract. — 
When the work throughout has been found to comply with the 
specified requirements and the Contractor's guarantees and to 
be complete in every way to the satisfaction of the Engineer, 
and when the tests on completion, if any, under clause 17 
have been carried out, the Engineer shall issue a taking-over 
certificate. This certificate shall, however, be issued without 
prejudice to any defects or faults which may appear later on 
in the period of working within the time of maintenance. The 
works shall be held to be completed, and shall be taken over 
only as from the date certified by the Engineer in such certifi- 
cate as that on which they were complete within the meaning of 
this clause, but the Contract shall not be held to be fulfilled 
until the expiration of the above-mentioned period for 
upholding and maintaining the work, and until it shall have 
been also certified, in writing, by the Engineer that the same 
has been duly upheld and maintained as above provided for. 

The giving of a certificate is one of the most important duties which 
the Engineer has to perform, and his position in regard to it is not an 
entirely simple one. He is first, of course, the servant of his Employer, 
vsfhose interests his duty it is to protect, but he is also in the position of 
a quasi-arbitrator standing betvt'een the Contractor and the Employer 
and, to a certain extent, vi'eighing their respective claims. He is not 
an arbitrator in the true sense of the word in giving a certificate and 
is not bound to hear evidence or to proceed judicially. He has been 
described in this capacity rather as a " preventer of disputes ' ' than an 
adjuster of them. He is to make use of his practical knowledge and his 
special skill and experience to determine whether the work fulfils all 
the specified requirements and is generally satisfactory. He need not 
enquire of anybody, nor hear any argument, but a refusal to listen, for 
instance, to a Contractor who presented what was, prima facie, a strong 
ease might well be regarded as evidence of bad faith. It should be 
noted that here, as in clause 17, the provisions that the work should be 
executed (a) so as to comply with the specification and guarantees, and 
(b) to the satisfaction of the Engineer, are not independent provisions, 
and the " satisfaction of the Engineer " is the governing factor for both 
parties. Should the Engineer certify that the work was done to his 
satisfaction, it would not be open to the Employer, in answer to a claim 
for payment, to attempt to show that in certain ways it did not conform 
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to the specification. This may seem unreasonable at first sight, but is 
not so in reality, since both parties have agreed that the Engineer 
should be the judge in certain matters, and his satisfaction is an easier 
thing to ascertain than the correspondence of the work to the specifica 
tion in every minute particular. The " taking-over " certificate is here 
advisably not described as a " final " certificate, since its issue does not 
conclude the Contractor's liability, which extends until the end of the 
period of maintenance. It is essential that a date should be defined as 
that on which the works are complete, since it is from this date that the 
period of maintenance runs. But this date should be the date on which, 
in the Engineer 's opinion, the work is complete from the practical point 
of view, and not the date of the actual issue of the certificate, since this 
may well be delayed inadvertently or for some cause for which the Con- 
tractor is in no way responsible. 

The ultimate certificate to be given by the Engineer is given when 
the period of maintenance has expired — that is, broadly speaking, when 
for twelve months the work has stood satisfactorily the test of ordinary 
commercial use. 

It is provided by clause 38 below that the Engineer's certificate 
shall not relieve the Contractor from liability for faulty work or the use 
of improper materials, and also that the Contractor's receipt for the 
final balance relieves the Employer from all claims. 

The first half of the clause issued by the Electrical Engineers 
[App. I., cl. 33, p. 90] is simpler than that suggested here, but it is 
submitted that the simplicity is perhaps obtained at the expense of 
clearness. In addition, some of the matters dealt with in the above 
clause are dealt with separately in the Electrical Engineers' clauses. 
Nevertheless, the clause, as it stands, is hardly satisfactory. No date 
is given for the actual taking over, but it is implied that this shall be 
the date of the certificate and, although provision is made that this 
shall not be unreasonably withheld, such date is not a satisfactory 
one for the reasons given above.* The second half of the clause seems 
pregnant with matter for disputes, and it would really seem better 
not to provide in advance for contingencies which are hardly likely 
to arise given reasonable good faith and mutual understanding on 
either side. 

The notes on clause 17, " Tests on Completion " (p. 28 above) may 
be read in connection with these, on this point. 

A variant used by the London County Council may be taken as the 
most usual form in which provision is made for the matters dealt with. 
The suggested model form is, it is submitted, in certain ways an im- 
provement on that most frequently in use and should meet all reason- 
able requirements. The London County Council form is as follows: — 
" When the Contractor has supplied, delivered, erected and com- 
pleted the work the Chief Officer shall, if the work throughout has been 
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found to comply with the Drawings and Schedules, and to pass the 
prescribed tests, issue a taking-over certificate. 

•■ This certificate shall, however, be issued without prejudice to any 
defects or faults which may appear later on in the working within the 
period of maintenance. The work shall be held to be completed and 
shall be taken over only on the delivery by the Chief Officer of the certi- 
ficate above mentioned, but the Contract shall not be held to be fulfilled 
until the expiration of the above-mentioned period for upholding and 
maintaining the work, and until it shall have been also certified in 
writing by the Chief Officer that the same has been duly upheld and 
maintained as above provided for." 

The first part of this has been dealt with in the notes to clause! 17 
above. The clause now in question is in very similar tei'ms to the second 
half except as to the date of completion — a matter which has been 
already dealt with. 

Another form of this clause sometimes met with is as follows: — 

" The Company shall not take over the works until they have been 
completed to the satisfaction of the Engineer, but the Company shall 
have the right of using the works at the risk of the Contractors from the 
time of its readiness for use to the date of its satisfactory completion. 

This is too cursory to be really satisfactory to either party to the 
contract, and should not be adopted. 

30. Maintenance. — The Contractor by signing these 
presents binds himself to maintain and uphold the whole of 
the works (notwithstanding the use thereof by the Employer 
or any peison oi' persons on his behalf) in good, sound and 
perfect working order and condition for a period of twelve 
months from the date at which such works shall be taken over 
by the Employer and to be responsible for and make good, 
replace and repair all defects, faults or imperfections in the 
same due to defective material, workmanship or design when 
called upon to do so by the Engineer, who shall state in writing 
in what respect any portion is defective. 

If the Contractor fails to remedy any such defects within 
such time as he is called upon by the Engineer so to do, the 
Employer shall be at liberty to do so at the Contractor's risk 
and expense and without prejudice to any other righst he may 
have against the Contractor in respect of such defects. 

Ill ca.-^e any portions oi the woi'k have to be renewed, 
leplaced oi' repaii'ed by the Conti'actor under this clause, such 
renewed, replaced or repaired work shall be subject to all the 
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conditions of this clause for a further period of twelve months 
from the date of the completion of such renewal, replacement 
or repair. 

Should the whole or any portion of the work have to be 
renewed, replaced or repaired under the provisions of this 
clause, the Employer shall be at liberty, if in the opinion of 
the Engineer it is necessary or advisable so to do, to make use 
of such work in the most beneficial manner possible until such 
time as the Contractor has replaced, renewed or repaired such 
work, and the Contractor shall make good to the Employer 
any expense to which he may be put by reason of the increased 
cost of using such defective work. 

However thorough the tests to which works are put " on comple- 
tion," it is obviously impossible to ascertain whether they will answer 
in all ways the purpose for which they are designed without a much 
more protracted trial. Hence the necessity for a maintenance clause 
in all contracts of any importance. Such a clause is to be distinguished 
from a clause imposing a general liability on the Contractor to repair, 
and, on the other hand, from one which provides only that he shall make 
good all defects which become apparent during the named period. Under 
the former the Contractor wodld be liable to keep the works in repair 
in spite of accidents, and probably also for the loss due to stoppage while 
repairs were being carried out. Under the second there would be no 
liability to keep the works generally in repair, but merely to remedy 
particular defects when called upon. The clause as drafted here is 
intended to steer a middle course between these two. The Contractor 
has to keep the whole of the works executed in general good order and 
condition for the period of maint-enance — that is, he must see that they 
are capable of continuous work up to the standard of the tests, and he is 
liable to make good defects which appear if these are due to defective 
material, workmanship or design. He is, of course, not responsible 
for the original design of the plant as a whole, but under clause 6 he 
is bound to examine it, and is held to have concurred as a practical 
tradesman in the methods adopted. Any new work or repairs which 
the Contractor has to carry out must naturally be subject to the same 
test of efficiency as the original work, and the Employer must, of course, 
be allowed to use the works as well as he is able without affecting the 
Contractor's liability. 

The date from which the maintenance period is to be reckoned is 
the date on which the works are " taken over " by the Employer, and 
this is defined in clause 29 above. The clause above suggested differs 
from that recommended by the Electrical Engineers [App. I., cl. 35, 
p 91] in two particulars. Neither is of very great importance. The 
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Electrical Engineers' clause allows a period of six months only. for the 
maintenance of replaced work unless the defect becomes apparent 
within less than six months of the date of taking over. There seems no 
very good reason why the period should not be the same for replaced 
as for original work, but it may well be made a matter of arrangement 
between the parties. 

The second and more important point is that the Electrical Engi- 
neers' clause provides that the Employer may, if the replacements are 
such as may affect the efficiency of the plant, require the Contra-ctor to 
carry out ' ' tests on completion ' ' within a month of the renewal, and 
if the results of such tests are satisfactory the expense is to be borne 
by the Employer. Setting aside the assumption— which, it is submitted, 
is an undesirable one — that it is the Contractor's business, and not the 
Employer's, to carry out tests, it is difficult to see why the Employer 
should be put to extra expense on account of a natural desire to ascer- 
tain whether renewals or repairs rendered necessary by the Contractor's 
default have been properly carried out. 

The maintenance clause used in some of the contracts of the London 
County Council does not differ essentially from that here suggested. 
It contains a provision that all defective parts should be dismantled and 
replaced within three days, which is unnecessary, and might be incon- 
venient to both parties. It also definitely exempts the Contractor from 
liability for ' ' fair wear and tear, ' ' leaving the definition of this phrase 
to the Chief Officer. This is surplusage, since the Contractor is not 
responsible for defects unless they are due to faulty workmanship, 
material, or design, but if a Contractor insists on its inclusion it cannot, 
probably, do any harm. 

Another variant, used by the War Office, malces the Contractor 
responsible for all defects from whatever cause arising for three months, 
and for a subsequent period of nine months responsible for defects 
" clearly traceable to inferior material or defective design." The first 
provision is unfair to the Contractor, and the second is slightly 
ambiguous. 

A still further variation of the clause sometimes in use, which 
may be taken to represent the Employer's claim at its highest, is as 
follows : — 

The Contractor shall guarantee the soundness of all the work, and 
shall at his own cost and charge keep the same in good and efficient 
order, repair and condition until the certificate for final payment shall 
be given by the Engineer, when the work shall be deemed to be com- 
pleted, and he shall at all times during the period of maintenance as 
herein provided for, upon the order in writing from the Engineer so to 
do, and to the complete satisfaction of the Engineer, immediately 
repair, restore, or make good any defects, together with any damage 
resulting therefrom, which may appear in the work. 
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" If such defects and resulting damage (if any) be not repaired, 
restored, or made good Within seven days after the order to do so has 
been given by the Engineer, the Company may proceed to execute the 
work which the Contractor has neglected to perform in such a manner 
as to them may seem advisable and expedient, and may reimburse them- 
selves for any expenses thereby incurred out of any money due or becom- 
ing due to the Contractor or recover the same from the Contractor by 
action at law. 

" Provided always that if the Contractor shall satisfy the Engineer 
that the defect and resulting damage were caused by improper use or 
gross negligence on the part of the Company or their servants or arose 
from some ascertained cause other than defect in construction, or faulty 
or inferior workmanship or materials, or from circumstances beyond the 
control of the Contractor, and the Engineer shall so certify, then the cost 
of making good shall be borne by the Company. " 

Probably no Contractor would now accept the clause in this form, 
and there is no particular reason why he should. 

31. Site to be left clean. — When the work is completed 
the Contractor shall remove all rubbish and debris, unused 
material, temporary erections and plant, and shall leave the 
site of the vs^ork and the adjoining ground absolutely clear. 

This clause speaks for itself and requires no explanation. It is 
not an essential clause, and does not appear either in the conditions 
issued by the Electrical Engineers or those of the London County 
Council. It is nevertheless occasionally useful, and is therefore included 
here for the sake of completeness. 

In the conditions used by the War Office for some contracts it 
appears in the following rather curious form : — 

" At the conclusion of the work . . . the Contractor shall, at his 
own expense, remove off the War Department premises any rubbish 
that may have arisen from the execution of the works, and shall, at the 
like expense, clear off nails, remove into store, and stack away all old 
materials remaining after the execution of the Contract, which old 
materials are hereby declared to be the property of the Secretary of State 
for War. 

" Old materials " is a vague term, and the attempt to define it might 
well lead to disputes. Nor does there seem to be any particular reason 
why all " old materials," whatever they may be, should in all cases 
become the property of the Employer. This form, therefore, cannot 
be recommended. 

In the majority of contracts this clause does not appear, although 
the obligation imposed by its terms on the Contractor can be gathered 
inferentially from other clauses [see, for instance, clause 28, p. 49]. 



56 GENERAL CONDITIONS IN ENGINEERING CONTRACTS. 

above], and in all probability a Contractor, even in the absence of any 
special provision, is bound to remove debris, etc., and leave the site clear 
and free from rubbish. 

32. Bankruptcy of Contractor and failure to carry out 
ivork. — In the event of the Contractor becoming bankrupt or 
insolvent, or being a Corporation commence to be wound up 
or carry on its business under a Eeceiver for the benefit of its 
creditors or any of them or become incapable from any cause 
whatever of carrying out the work, any such Eeceiver or any 
person in whom by law the Contract shall become vested shall 
forthwith give notice to the Employer of the fact that the 
Contract has become vested in him and shall take all reason- 
able steps to prevent any stoppage of the works. Such 
Receiver or other person as aforesaid shall have the option of 
carrying out the Contract for the period of one month from 
the date when the Contract becomes so vested in him. In the 
event of the works being stopped this option shall be open to 
him for the period of fourteen days only. In the event of such 
Receiver or other person not electing to carry out the contract, 
the Employer shall be entitled to apply such moneys as may be 
due to the Contractor at the time of his bankruptcy, insolvency 
or inability, or as may become due to him at any time there- 
after, to the payment of the person who may be selected by 
the Engineer for the purpose of completing the works, 
including all additional cost incurred in completing the 
Contract through the failure of the Conti'actor, and that 
without prejudice to any claim for damages the Employer may 
have against the Contractor for the latter's failure to complete 
the Contract. 

The relations arising on the bankruptcy of a Contractor during the 
carrying out of a contract are complicated, and many attempts are made 
to provide the greatest possible protection to the Employer without pre- 
judicing the rights of other creditors of the Contractor and so possibly 
coming into conflict with the Bankruptcy Act. The above clause is one 
of such attempts. Under the Bankruptcy Act of 1883, a bankrupt's 
contracts become vested in his trustee unless they have been determined 
before the date of the receiving order. And such determination must be 
by a method which falls under the definition of a protected transaction 
in the Act. This is assuming that the contract is not a " personal " one, 
and it is imagined that the Courts will not probably hold a contract with 
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a limited company or a firm of contractors to be " personal," although, 
as is pointed out in the notes to clause 14 (p. 23, above), the point 
is an arguable one. 

In law the trustee in bankruptcy can disclaim a contract within 
twelve months after his appointment unless the other party to the Con- 
tract serves him with notice to elect what course he is prepared to take, 
in which case, if he does not disclaim the contract within twenty-eight 
days, he will be deemed to have adopted it, and will thereby become 
- liable to the duties and take over the rights of the original Contractor. 
The Employer cannot rely on this clause being sufficient notice to the 
receiver or trustee in bankruptcy, and should at once take steps to serve 
a notice on him. Should the trustee disclaim, the contract is legally at 
an end, and the Employer cannot therefore take advantage of any pro- 
visions in it which assist him. The disclaimer, however, gives him a 
right to claim damages, and he is entitled to keep the retention money 
for the purpose of completing the contract. The damages may be set 
off against any money due to the Contractor before the bankruptcy. 

As to the property in materials on the ground at the time of the 
bankruptcy, see the notes to clause 33 (p. 58, below). 

It will be seen, therefore, that the suggested clause does little more 
than set out the existing law, and in this it does not differ materially 
from that adopted by the Electrical Engineers [App. I., cl. 12, p. 81]. 
The latter introduces a provision as to further guarantees, but it is 
doubtful if this could be enforced against a trustee in bankruptcy, and 
it is better omitted. 

The clause as it appears in some of the London County Council 
contracts is as follows : — 

' ' If during the continuance of this Contract a Receiving Order 
shall be made against the Contractor, or if the Contractor shall become 
bankmpt or insolvent, or shall compound with creditors, or (if a com- 
pany) shall resolve or be ordered to be wound up, the Council may 
by a notice in writing under the hand of the Clerk of the Council, given 
or sent through the post in a registered letter addressed to the Con- 
tractor, at the Contractor's usual or last known place of abode or 
business, determine this Contract so far as respects the performance of 
the same under the direction of the Contractor, but without thereby 
affecting the obligations, liabilities, and responsibilities of the Con- 
tractor, the whole of which shall, unless otherwise agreed in writing, 
and except as is otherwise hereinafter mentioned, continue to be in 
force as fully, and to the same extent and for the same period, as if the 
Contract had not been so determined, and as if the work subsequently 
executed had been executed by or on behalf of the Contractor, and 
without thereby creating any trust in his favour, and may enter in and 
take possession of the work, and of the plant, tools, and materials of 
the Contractor on the site, and use or sell, or use and sell the same as 
the absolute properly of the Council. And all the powers of the Chief 
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Officer with respect to the determination of any doubts, disputes and 
differences, and with respect to the settlement of the Contract, and the 
determination of the sum or sums or balance of money to be paid to or 
received from the Contractor, and otherwise in respect of this Contract, 
shall be and continue in force with respect to the same as though such 
Contract had not been determined. For all the purposes of this Clause, 
and of clause 27 hereof, the judgment or certificate of the Chief Officer 
shall be final and conclusive." 

The clause is given in full because it may be taken as typical of 
attempts which are often made to treat the bankruptcy of a Contractor 
as something which affects the two parties only to any particular con- 
tract, instead of being an incident necessitating a readjustment of the 
relationship between the Contractor and all his creditors and debtors. 
As has been 'pointed out, the Employer has no power to determine a 
contract forthwith on the Contractor's bankruptcy, but must wait imtil 
the trustee, acting in the interests of all concerned, determines whether 
it is for the general benefit to continue the work or not. 

The law on the subject is complicated, and for a fuller discussion of 
it the reader is referred to Hudson on Building Contracts, Lindley on 
Company Law, and Williams on Bankruptcy. 

33. Temporary buildings, plant, etc. — Until the final com- 
pletion of the work, all temporary buildings, staging, 
tramways, machinery, plant, "materials and tools," etc., 
provided by the Contractor for the construction of the said 
works shall, from the time at which they are placed on the site 
or sites provided for the said works, become and be the 
absolute property of the Employer (but subject to the use 
thereof by the Contractor, or any other person or persons 
employed in his default). But whenever the said works are 
completed, the said temporary buildings, staging, tramways, 
machinery and plant, etc., so far as supplied by him, shall be 
forthwith removed by the Contractor, and upon such removal 
the same shall revert to and become the property of the Con- 
tractor, and the Engineer may at any time during the progress 
of the work order the removal of any such temporary 
buildings, etc., as they may consider unnecessary for future 
use. 

The intention of this clause, as of all such clauses in engineering 
contracts, is to prevent the trustee in bankruptcy or execution creditor 
of the Contractor from claiming the materials. It is very doubtful 
whether any clause can be framed which will entirely effect this object, 
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having regard to other provisions of the contract imposing duties and 
liabilities on the Contractor with respect to the materials (e.g., that 
requiring the Contractor to remove surplus material). These other 
provisions are essential to the carrying out of the work in the best way, 
and therefore much more necessary than this, which is really to provide 
for the unlikely contingency of the Contractor's bankruptcy. Since the 
clause in some form is almost invariably inserted in general conditions, 
a form of it has been given here. But it is not put forward with any 
great confidence that its provisions would be upheld in a Court of la%^ . 
It is difficult to say that the Contractor, if not the true owner, would not 
be the " reputed owner " of plant and materials used for the work within 
the meaning of the Bankruptcy Act, and if he were so no arrangement 
between him and the Employer could defeat the rights of the trustee in 
bankruptcy to hold the property for the benefit of all the creditors. 

All forms of this clause are subject to these remarks. There is little 
to choose between that here suggested and the others. The Electrical 
Engineers' clause dealing with this subject is clause 16 [App. I., p. 83, 
below] and is in substance identical. 

The clause used by the War Office contains no provision even that 
the materials are to be used solely for the purposes of the contract, but 
this would, it is submitted, be implied by law in any contract. 

34. Facilities to other Contractors. — The Employer may 
from time to time employ other Contractors or his own 
workmen to carry out work on the site of the Contract, and 
the Contractor shall from time to time confer and act with any 
other such Contractors and the Engineer as to the time and 
mode of proceeding with their respective works. They shall 
give one another facilities for carrying out their respective 
works, and any differences arising with reference thereto shall 
be referred to the Engineer, whose decision shall be final. 

It is essential, of course, for the proper carrying out of the work 
that the provisions of this clause should be observed, but it is hardly 
likely that any serious dispute should arise over them. The important 
part of the clause is that which makes the Engineer's decision final in 
case of disputes, for instance, between two Contractors. Here the 
clause differs from any clause comparable to it in the Electrical Engi- 
neers' conditions (there is no clause exactly corresponding), where all 
the Engineer's decisions are hable to be taken to arbitration. This 
course is discussed in the notes to clause 41 below. 

In cases where there is no likelihood of any other Contractor being 
employed, there is, of course, no necessity for this clause, and it does not 
appear in many sets of conditions. The following detail clause is found 
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■oecasionally in contracts dealing with i-ailway electrification and may 
be usefully employed : — 

" The Contractors shall afford all reasonable facilities to any other 
Contractors or men who may be employed by the Company to execute 
any other work in connection with the contract works. 

" Where the work of th« Company or of another Contractor is 
required to be connected up with the contract works either mechanically 
or electrically in order to complete the same for use, the Contractor 
shall supply to the Company all necessary drawings, gauges, and tem- 
plates which the Engineer may consider to be required for making such 
connection.'' 

35. Teiim of payment. — The contract price shall be paid 
by the Employer to the Contractor on the certificate of the 
Engineer as follows : — On delivery payment is to be made up 
to 85 per cent, of the contract price. Ten per cent, additional 
is to be paid on taking over, and the remainder after the period 
of maintenance has expired. No payments will be made 
except on the certificate of the Engineer. In any case, all 
materials delivered upon the ground, whether any instalment 
has been paid upon the same or not, shall, in the option of the 
Employer, become his property, subject to payment for all 
materials so letained. In case for any cause the Employer is 
unable to take delivery of any plant at a time when in the 
opinion of the Engineer such plant should be completed at the 
Contractor's works to enable him to comply with the contract 
dates of completion and such plant is actually ready for 
delivery and has satisfactorily passed all tests, if any, under 
the I'equirements of the Specification and these Conditions, 
payment will be made for such plant to the Contractor up to 
an amount equal to 75 per cent, of the price of such plant, ten 
per cent, on actual dehvery, and the remainder as above set 
forth. 

The actual percentages given here have been accepted by Contrac- 
tors, but, of course, are a matter of mutual arrangement. The eoxTe- 
sponding figures suggested by the Electrical Engineers are 80 per cent, 
on delivery, 15 per cent, at the expiration of one month from the date of 
taking over, and 5 per cent, at the expiry of the period of maintenance. 
[See App. I., cl. 24, p. 85]. 

Payment will not be made except on the certificate of the Engineer, 

but it does not follow from this that the Engineer's certificate is in every 

■<jase conclusive. Certain matters are, in the conditions suggested in 
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this work, left to the enth-e discretion of the Engineer, while others in 
the case of dispute fall to be decided by an outside arbitrator. The 
decision as to the total amount payable to the Contractor in certain 
cases is among these latter questions. Nor are certificates given during 
the progress of the work conclusive as to the final amount due to the 
Contractor — they may be varied by the Engineer from time to time [see 
clause 36, -p. 82, below], and do not debar the Employer from showing 
that they are not correct either as to quality or value of the work done. 
But a final certificate — the certificate given after the period of main- 
tenance has expired and on which the Contractor obtains his final pay- 
ment — is, in the absence of certain unusual circumstances, binding on 
both parties to a greater extent. The Engineer cannot alter it, nor can 
the Employer go behind it or refuse to be bound by it, unless he can 
show that it has been given fraudulently or in respect of matters on 
which the Engineer had no power to certify. It is unnecessai-y here to 
go into the question of how far the Courts will review the decision given 
by an Engineer, acting as quasi-arbitrator, in giving his final certificate, 
since, if the Contractor disputes it, the dispute is one which, if not 
settled, must go to arbitration. 

Tlie Electrical .Engineers' clause, as has been said, does not greatly 
differ from that given here. It contains a provision as to the payments, 
after the 85 per cent, has been paid, not being held back on account of 
minor defects in the plant. But this is a matter which the Engineer 
and Contracto)' should be able to settle without special provision being 
made for it, and if they do not they are as likely to differ over the meaning 
of ■' minor defects " as over the non-payment of the instalment, and the 
pro'^'ision fulfils no useful purpose. The Electrical Engineers' clause 
also gives 80 per cent, of the price as the amount which the Employer 
shall pay on plant of which he is unable to take delivery when it is ready- 
in the terms of the clause, instead of 75 per cent., as suggested here. 
This figure, again, is naturally a matter for mutual agreement. The 
clause further provides for the case where the delay in taking delivery 
exceeds two months. This is a case which might, it is submitted, be 
better left for decision until it arises. It is impossible to legislate for all 
contingencies, and this is not one which is so probable that it need be 
selected for special treatment. 

Variants of the clauses used by the London County Council and the 
War Office differ only in the percentage amounts payable and not in 
principle — except that the War Office provide for the payment to the 
Contractor of an amount of 50 per cent, of the estimated value of tem- 
porary buildings and plant, etc., which amount is to be deducted from 
subsequent bills which may become due. The provision is doubtless 
intended to be for the benefit of the Contractor, but it is a doubtful one, 
and as the Electrical Engineers' conditions omit any such provision it 
would seem supeifluous. 

A version of the clause most favourable to the Employer's side — 
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as the Electrical Engineers' may be said to be most favourable to the 
Contractor's — is that found in some railway contracts, and reads as 
follows : — 

" No money shall be considered due until the works have been 
completed to the satisfaction of the Engineer, but for the convenience 
of the Contractors, instalments on account will be paid on the written 
certificate of the Engineer as follows : — 

" During the progress of the works the Company will pay to the 
Contractors 70 per cent, upon the value of the works executed to the 
satisfaction of the Engineer. No payment will be made unless the 
Contractors shall have first delivered to the Engineer a detailed state- 
ment setting forth the particulars of the claim, nor shall such payment 
be regarded as an admission of the due performance of this Contract. 

" "When the works shall have been completed and operated to the 
satisfaction of the Engineer, the Company shall take over the works 
and take into account all advances and payments made to the Con- 
tractors; and all sums payable by the Contractors to the Company, and 
all damages, penalties, and expenses paid or incurred by the Company, 
and under this Contract to be borne and defrayed by the Contractors, 
and subject to clause ' Dat-e of Completion ' in the Specification, any 
balance due to the Contractors shall be paid forthwith, except as to 
15 per cent, of the total amount of the contract price, which shall be paid 
twelve calendar months after the taking over of the works by the com- 
pany, and provided that the Contractors have duly performed all their 
obligations under this Contract. No amounts shall be considered pay- 
able until one month after the Engineer has authorised such payment." 

With the authority of the Electrical Engineers' clause behind them, 
even although this is applicable only to electrical work, few Contractors 
are likely to accept these terms, and, indeed, 10 per cent, is amply 
sufficient in most cases to be held back as retention money. 

36. Contractor's application for payment. — No certificate 
shall be given by the Engineer unless the Contractor shall have 
first delivered to him a true and detailed statement, in such 
form as he shall approve, setting forth the particulars of the 
claim, and the Engineer shall deliver to the Contractor a cer- 
tificate for such amount as is, in his opinion, reasonable, within 
fourteen days of the Contractor's application therefor, and 
may by any certificate make any correction or modification in 
any previous certificate which shall have been issued by him, 
and payments shall be regulated and adjusted accordingly. 
All payments will be made within 35 days of the date of the 
Engineers' certificate. 
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This is a matter of the smooth working of the system of payment 
and raises no general question of principle. The period in which the 
Engineer must deliver his certificate and that in which payment shall 
be made may differ in different contracts, but these here suggested are 
conceived to be fair and reasonable in the majority of cases. The 
period of fourteen days is the same as that suggested by the Electrical 
Engineers, but the clause in their conditions [App. I., cl. 26 and 27, 
p. 87] provides that payment shall be made within one month from the 
date of the certificate. The term, though legally definable, is not a 
certain one and a definite number of days is preferable. Otherwise this 
clause and that of the Electrical Engineers are substantially the same 
so far as they deal vs'ith the same subject-matter, but the latter contains 
a further provision that if the Engineer fail to issue a cei-tificate or if the 
Employer fail to make the payment due within the stipulated time, the 
Contractor may stop all the work on giving fourteen days' notice to the 
Engineer. It is submitted that the remedies open at law to a Contractor 
are sufficient to protect him without this rather drastic addition. The 
loss if the work is stopped will fall, not upon the Engineer, but upon the 
Employer. Payment without a certificate can always be obtained by 
the Contractor if he can show fraud on the part of the Employer, and in 
the event of fraud on the part of the Engineer an action for damages 
will lie. 

The wording of this provision also leaves something to be desired — 
the date when a certificate can be said to be " properly ' ' due is obviously 
one on which opinion may not necessarily coincide. Altogether, this 
addition to the clause cannot be recommended. 

The form of this clause more generally in use runs in a form similar 
to the following : — 

" The Contractor shall give not less than six days' notice in writing 
to the Engineer of his intention to apply for a certificate, and no certifi- 
cate shall be given unless the Contractor shall have first delivered to the 
Engineer a true and detailed statement in such form as shall be approved 
by the Engineer setting forth the particulars of the claim." 

This clause is occasionally accompanied by the following 
provision : — 

' ' No money shall be considered to be due and owing to the Con- 
tractor unless the Engineer shall in writing under his hand have certified 
the amount as due to the Contractor ; nor shall any money be considered 
payable to the Contractor until the expiration of fourteen days from the 
date of such certificate." 

This last clause, it will be observed, does not provide that the money 
shall be paid to the Contractor in fourteen days, but only that it shall 
not be considered payable in less. In other words, it is the minimum, 
not the maximum, time in which payment is to be made. Even when 
the two clauses are combined they are thus not over favourable to the 
Contractor, and the wording suggested above is considered to remove 
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this undue prejudice in favour of the Employer, while not falling so far 
on the other side as the clause put forward by the Electrical Engineers. 

37. Payment by Schedule and Provisional Sums. — The 
quantities in the schedule are approximate only and except 
herein provided otherwise the Contractor will only be paid for 
the actual work executed by him. The whole of the work shall 
be measured up from time to time and on completion as 
directed by the Engineer, and payment in the manner herein- 
before provided will be made at schedule rates on such 
measured quantities. Where the schedule rates are inapplic- 
able payment will be made at prices to be fixed by the 
Engineer. 

The decision of the Engineer on any question as to the 
applicability of the schedule rates shall be final. 

The measurements of the work shall be net measurements 
only unless expressly stated otherwise, notwithstanding any 
trade custom to the contrary. 

Provisional sums included in the Contract represent work,, 
the amount of which cannot at present be exactly defined. 
Payment for such work, if any, whether more or less than the 
provisional sum, will be made as provided in this clause. 

[With the notes on this clause should be read those on clause 7,. 
(p. 9, above).] 

As has been said before, practically all civil engineering contracts 
of any complication and magnitude are what is known as ' ' measure and 
value " or " schedule sum " contracts. That is to say, the Employer 
asks for tenders, not for ] ,000 bricks (to take a simple instance), but 
simply for bricks, and the tender is not a fixed sum but a price per 1,000 
bricks : the total sum to be paid to the Contractor being thus not ascer- 
tainable until the work is finished and the bricks are counted. The 
Contractor is protected by the provisions of clause 7 (p. 9) from so great 
a variation in the quantity of any particular kind of work that the price 
he had quoted per unit of quantity is no longer applicable. Subject to 
this limitation the Engineer can vary the quantities, and the Contractor 
will only be paid for the actual amount of work done, which amount 
will be ascertained by measuring up on completion and from time to 
time as the work progresses. 

The quantities are here stated to be "' approximate," which, if it 
stood alone, is a sufficiently vague term. A variation of 50 per cent, 
might certainly be said to be not " approximate," but one of 25 per 
cent, would be in a doubtful category. Contractors, therefore, should 
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not i-ely on this phmse as a protection, but see that the permissible 
variation is limited to one which cunnot act too disadvantageously to 
thoiu. In tlic moilol conditions here suggested the variation is limited 
to 10 iwv cent, on any particular kind of woik | see cl. 7, p. 9, 
ahovo] . 

Two questions arise when work is not clearly of such a kind as is 
provided for in the schedide of (juantities. First, who is to settle whether 
the work is cM)vere(l Uy the schedule or not, and second, if it is not, what 
prii'e is to bo paid for it. In thesis conditions the l<]ngineer is made the 
final judge as to whether schedule rates are a|)plieablc, but if they are 
not the price to Uv paid for the work is one of the questions which, in 
default of agreenumt, is to lie settled by an outside arbitrator [see notes 
to I'lausi' H, p. 69, below I . The Engineer, it is submitted, is the 
best ju(lge of what the work done actually is — which is a technical 
point — while tlie (|uestion of price, is one which may wt'll be left to the 
decdsion of a third party. 

The jiroxMHion as to net measurements is iiisei'ted to save (lis[iutes 
on this head. Without it either party can call e\i(lence to sliow a trade 
custom which, so long as it is reasonable and does not contradict the 
contract, nuiy be upheld by the courts of law. 

ProN-isional sums are not easy to define, and the object of inserting 
this paragrapli is to provide that the Contractor shall, in his tender, 
include a sum to cover <'ertain works which the Engineer, at the time 
the specification !« drawn up, cannot with accura<'y specify, but which 
iui does not wish to he classified as " extra work." The most important 
point about such work not being " extra work " is that the Contractor 
in carrying it out cannot allege that it forms any gi-ound for an exten- 
sion of time since it is part of the original contract work and must be 
executed within the original contract, time. 

The clauses dealing with the subject-matter of this clause in the 
Klectri<'al Engineers' conditions are clause 10 | App. I., p. 79], which 
c(nni)rises the fii'st part of this clause in combination with clause 7, 
and clause '25 | App. T., p. 87], which deals with provisional sums. 
No provision is made in the Electrical Engineers' clauses for "net" 
nu'asurenient of worlc. 

It is submitted tluit the Electrical Engineers' clause is in certain 
ways dereclive. No person is named who is to decide wlu'ther or no 
the schedule rates are ai)()licable to particular work: in the event of 
dispute an outside arbiti'ator must be called in. If the schedule rate 
is not applicable, the price is to be settled by the I'lngineer and the Con- 
tractor jointly . Tliis matter, also, is subject to arbitration— quite reason- 
.•il.ly--but the clause contains a, curious and rather dangerous sugges- 
tioii— from the l<uuployor's point of view -that a rate for a particular 
kind of work may be contained in the sch.'dule and, notwithstanding 
l.hat, tbe rate is not applicalde. This apparently leaves it open to a 
Contractor to allege that the circumstanees under which work is 

K.O. ^ 
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done take it out of the schedule, although the work itself is schedule 
work. Here again is ground for manj' disputes. These words are 
ambiguous and should not be admitted. 

The definition of ' ' provisional sums ' ' given in the Electrical Engi- 
neers' conditions [App. I., cl. 25, p. 87] differs from that suggested 
here, in that it specifically includes "extra work." It is, of course, 
open to two parties to enter into a contract, the terms of which arc 
defined in any way they please, but it is submitted that it is clearer and 
more useful to use the term " provisional sums " as excluding extra 
works,' and it is so defined in Hudson on Building Contracts, the 
standard «ork on the subject to which reference has mor'e than once 
been made. The London County Council, however, are in agreement 
with the Electrical Engineers on this point, which is obviously one open 
to discussion. So long as both parties are clear what they mean by the 
term and understand the consequences of any particular definition 
trouble is not likely to arise. 

38. Engineer's Certificate. — The Engineer's certificate 
shall be prima facie evidence that the works have been duly 
performed and executed ; but such certificate shall in no degree 
free or relieve the Contractor from liability for any loss, injury 
or damage which may result from the use of improper materials 
or workmanship or omissions in the works which may have 
escaped the notice of the Engineer. The Contractor's receipt 
for the final balance shall be a full and complete discharge to 
the Employer of eveiy claim whatsoever. 

In any contract in which there is a provision that disputes may be 
carried to arbitration, it may be taken that the arbitration clause pre- 
vents the final certificat-e from being conclusive, and in any claim by 
the Contractor against the Employer for payment the latter would be 
entitled to show that the work done or materials supplied were not in 
accordance with the specification even although the Engineer had certi- 
fied therefor. Neither can progress certificates be taken in law as con- 
clusive of the final amount which has to be paid on completion. They 
are always subject to adjustment at the end of the contract. The 
above clause, therefore, is seen to be simply declaratory of the law. 

The Electrical Engineers (App. I., cl. 28, p. 88] would appar- 
ently confine the non-conclusjveness of the certificate to certificates on 
account or progress certificates. For the reasons given the final certi- 
ficate cannot either be conclusive. Otherwise the clause does not differ 
greatly from the above, \\-hich may be taken to be a very usual form. 

39. Sureties. — The Contractor shall name in his Tender 
two persons as sureties (to be approved by the Employer) for 
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the due fulfilment of the Contract, and the Contractor and (if 
required by the Employer) the sureties named, or others 
approved of, shall be bound to enter into a formal contract 
to be prepared by the Employer, which contract shah contain 
and validly refer to these General Conditions and Eegulations, 
and the Specifications, Drawings and Schedules of Measure- 
ment (if any) aforesaid, and in which the Contractor and his 
sureties, if they are parties, shall become bound, jointly and 
severally, for every obligation incumbent on the Contractor. 
As an arrangement alternative to the provision of two 
securities, the retention money (clause 35) may, at the option 
of the Employer, be increased from 5 per cent, to 10 per cent. 

It is not likely that disputes will arise under the provisions of this 
clause, and the most important thing to note about it is the provision 
that the formal contract of guarantee shall validly refer to the original 
general conditions. If it does not do so, a variation — as, for instance, an 
extension of time in the contract — might discharge the sureties unless 
their consent to the variation had been obtained. In any case where a 
substantial variation of the work or terms is made, although under the 
powers of the contract, it is well to inform the sureties. 

If a Contractor for any reason does not provide sureties and the 
Employer still wishes to continue the contract, the increase of the reten- 
tion money is suggested as an alternative protection. 

There seems no rea,son why a Contractor should not demand some 
security from an Employer for the payment of money ultimately to be 
due to him, but no provision to this effect is to be found in any sets of 
general conditions with which the author is acquainted. Special 
arrangements of this kind are, of course, frequently made in connection 
with vi'ork of a more or less speculative nature. 

The Electrical Engineers'- clause does not differ materially from 
the above [App. I., cl. 3, p. 76], while in other sets of conditions no 
provision is made for sureties at all, the Employer being content to ask 
in the tender form for the names of three or four referees as to the 
position and responsibility of the Contractor. Such referees would not 
be under any legal liability, to create which a clause in some such terms 
as those here suggested is necessary. 

40. Insurance. — The Contractor is to insure the whole of 
the plant or works executed as well as all materials and tem- 
porary structures supplied or erected by him against all risks 
of fire or accident during delivery and erection, and until such 
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time as the plant is taken over by the Employer. The policy is 
to be with an office approved by the Employer. 

The Contractor under this clause becomes subject to all the duties 
of an insurer and equally has the benefit of all his rights. It would not 
here be relevant to go into the general principles of insurance, but it 
may be remarked that most insurance policies leave it to the insurer 
to elect whether he will reinstate the insured property should it be 
destroyed or pay for this to be done. If it be intended that in the event, 
say, of total destruction, the same Contractor is to re-erect the works, 
care must be taken to see that this is clearly expressed in the policy. 
The property in the old or semi-destroyed materials will pass to the 
Contractor should he elect to reinstate the works. 

The clause as suggested above limits the Contractor's liability till 
the date of ' ' taking over ' ' : the loss, if it occurs during the period of 
maintenance, will fall upon the Employer, and this is considered reason- 
able enough since during that period he is obtaining the benefit of the 
plant. 

The Electrical Engineers' clause [App. I., cl. 21, p. 85] is not so 
wide as that suggested here, in so far as it does not specifically include 
the insurance of the " works," but only of the " plant and materials 
ordered for the plant." It is submitted that if the intention is that 
the Contractor should insure the works — i.e., all that he has contracted 
to carry out — the words here suggested are preferable. If the inten- 
tion is to limit his liability to something less than this the Electrical 
Engineers' clause is not as clear as might be desired. 

A provision sometimes found is in such clauses as the following 
(taken from some conditions issued by the War Office) : — 

" The works, until dehvered up to the Engineers, shall stand at the 
risk of the Contractor, who shall be responsible for, and must make 
good, all damage by fire, weather, or tempest, and for delivery up of 
the buildings and works to the Engineers, in a clean state, and com- 
plete in every particular at the termination of his contract The Con- 
tractor shall also, jointly in his own and the name of the Secretary of 
State for War, insure the buildings, plant or works supplied by him 
against fire in an approved office in such amount as may be considered 
necessary, increasing the insurance, as directed, according to the rate 
of progress ; and he shall from time to time, when so- required by the 
Engineers, produce the policy and receipts for the premium." 

This differs from the model clause here, in naming the Contractor 
and the Employer jointly in the insurance policy and in providing that 
the insurance shall be "in such amount as may be considered neces- 
saiy," presumably leaving it to the Engineer to determine the amount. 
Neither of these provisions has so much to commend it that an Em- 
])loyer should insist on its insertion. 
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Another form of this clause worthy of attention which resembles 
that last quoted, but is much fuller, is that issued for building con- 
tracts by the Koyal Institute of British Architects, and runs as follows : — 

" The Contractor shall insure the works, and keep them insured 
until they are delivered up, against loss or damage by fire, in an office 
to be approved by the Architect, in the joint names of the Employer and 
Contractor, for the full value of the works executed, and shall deposit 
with the Architect the policies and receipts for the premiums paid for 
such insurance ; and in default the Employer may insure the works and 
deduct the premium paid from any moneys due or which may become 
due. All moneys received under any such policies are to be paid to the 
Contractor by instalments on the certificates of the Architect, and to 
be applied in or towards the rebuilding or reparation of the works des- 
troyed or injured. The Contractor shall, as soon as the claim under the 
policy is settled, proceed with all due diligence with the rebuilding or 
reparation, and shall not be entitled to any payment in respect thereof 
other than the said moneys received, but such extension of the time 
hereinafter mentioned for completion shall be made as shall be just and 
reasonable." 

Engineering Contractors are not likely to accept this variation, nor 
would it seem necessary that they should. 

A Contractor who is bound to deliver up the works he has under- 
taken to execute, complete and to the Employer's satisfaction, will 
naturally insure them for his own safety, since, as was said by Mr. 
Justice Blackburn in a leading case on the subject, " Where there is a 
positive contract to do a thing not in itself unlawful the Contractor must 
perform it or pay damages for not doing it, although in consequence 
of unforeseen accidents the performance of the contract has become 
unexpectedly burdensome or even impossible." This clause, there- 
fore, is not likely to impose on any prudent Contractor an undue burden. 

41. Arbitration. — Should any dispute arise under these 
General Conditions and Eegulations and the formal contract 
to follow hereon, or as to the fulfilment of the Specifications, 
Drawings and Schedules, or as to the settlement of accounts, 
except such matters as are herein referred to the decision of 
the Engineer or left to his opinion, discretion or judgment, 
the same shall be referred to the President of the Institution 
of Civil Engineers for the time being, or some member of the 
Institution nominated by him. Such reference shall be deemed 
to be a submission to arbitration under the Arbitration Act, 
1899, or any statutory modification thereof. 

This clause raises one of the most important questions in relation 
to the contract. 
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Two principles diametrically opposed have each found much sup- 
port among those who have to deal with engineering contracts. The 
one, that the Engineer is a complete autocrat whose decision cannot 
be questioned in any way whatever, and the other that every one of the 
Engineer's decisions, no matter on how small a point may, if the Con- 
tractor questions it, be referred to the arbitrament of an impartial out 
sider. 

The latter view may be illustrated by the clauses issued by the 
Electrical Engineers [App. I., cl. 37, p. 92], which provides, inter 
alia : 

"If at any time any question, dispute, or difference whatsoever 
shall arise between the Purchaser or the Engineer and the Contractor 
upon, or in relation to, or in connection with, the Contract, either party 
may forthwith give to the other notice in writing of the existence of 
such question, dispute, or difference, and the same shall be referred 
to the arbitration of a person to be mutually agreed upon, or, failing 
agreement, to some person appointed by the President for the time 
being of the Institution of Electrical Engineers. This submission shall 
be deemed to be a submission to arbitration within the meaning of the 
Arbitration Act, 1889, or any statutory modification thereof." 

The former view is, of course, not expressed in a specific clause, 
but is given effect to by the simple omission of any arbitration clause 
in the contract and the provision that the Engineer's decision shall be 
final. 

This position, taken up tliough it has been by many semi-public 
companies, is an unreasonable one, and the decisions of the courts of 
law have been such that it may now be said to be an untenable one 
also. The contention is not bettered by calling the Engineer, when 
making his ultimate decision, an arbitrator. The House of Lords has 
decided that he must be, if he acts as such, " independent," and this 
practically makes it impossible for the Employer to consult him when 
any cause for dispute arises. His position is rendered almost impossible. 
Dn the other hand, to adopt the clause suggested by the Electrical 
Engineers is to invite a Contractor to raise disputes and make claims 
whenever he finds himself in a difficulty. This may make the Engi- 
neer's position again impossible from another point of view. 

The clause suggested here, coupled with the relevant clauses given 
earlier in the book, is dictated by a desire to reconcile the two opposing 
claims and, broadly speaking, is based on the principle that the Engi- 
neer's decision should be final on the question of the quality of work 
and material, but that the question of the monetary value of the work 
done should, in case of dispute, be settled by an outside arbitrator. 

The points on which the Engineer's decision should, it is sub- 
mitted, be final are found in the following clauses : — Clause 3 (p. 5), 
adherence to dimensions and descriptions on drawings; clause 13, 
p. 20), Engineer's opinion on quality of materials and workmanship; 
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clause 16 (p. 25), Engineer 's power to reject material or work which 
is defective or not in accordance with the contract; clause 17 (p. 28), 
what is sufficient completion to enable tests to be made and whether 
tests, when made, give satisfactory results ; clause 20 (p. 35), grant of 
extension of time for causes other than those beyond the Contractor's 
control; clause 24 (p. 44), power to remove workmen; clause 25 
(p. 44), to what extent the Contractor must make good injuries; 
clause 28 (p. 49), delivery up of the works in a complete state ; clause 29 
(p. 50), satisfactory tests; clause 33 (p. 58), removal of temporary 
buildings, etc.; clause 84 (p. 59), differences between Contractoi-s ; and 
clause 37 (p. 64), applicabihty of schedule rates. In a certain sense 
questions of price are still left to the Engineer, since the settlement of 
the applicability, for instance, of schedule rates involves the settlement 
of price if decided in a particular way. And the arbitrator cannot review 
the Engineer's decision on this point. Although Electrical Contractors 
may insist on the clause as drafted by the Institute of Electrical Engi- 
neers, it is believed that others will take a less extreme view and accept 
a clause giving effect to. the principles here set out. The Eoyal Insti- 
tute of British Architects, to take one example, issues the following 
clause : — 

" Provided always that in case any dispute or difference shall aiise- 
between the Employer or the Architect on his behalf and the Contractor,, 
either during the progress of the works or after the determination, 
abandonment, or breach of the Contract, as to the construction of the 
Contract or as to any matter or thing arising thereunder (except as to 
the matters left to the sole discretion of the Architect under clauses 4, 
9, 16 and 19, and the exercise by him under clause 18 of the right to 
have any work opened up), or as to the withholding by the Architect of 
any cei'tificate to which the Contractor may claim to be entitled, then 
either party shall forthwith give to the other notice of such dispute or 
difference, and such dispute or difference shall be and is hereby referred 
to the arbitration and final decision of or, 

in the event of his death or unwillingness or inability to act, 
of , or, in the event of his death or unwillingness 

or inability to act, of a person to be appointed on the request of either 
party by the President for the time being of the Eoyal Institute of 
British Architects, and the award of such Arbitrator shall be final and 
binding on the parties. Such reference, except on the question of 
certificate, shall not be opened until after the completion or alleged 
completion of the works, unless with the written consent of the 
Employer or Architect and the Contractor. The Arbitrator shall have 
power to open up, review, and revise any certificate, opinion, decision,, 
requisition, or notice, save in regard to the said matters expressly ex- 
cepted above, and to determine all matters in dispute which shall be 
submitted to him, and of which notice shall have been given as afore- 
said, in the same manner as if no such certificate, opinion, decision, 
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requisition, or notice had been given. Upon every or any such refer- 
■ence the cost of and incidental to the reference and award respectively 
••shall be in the discretion of the Arbitrator, who may determine the 
^amount thereof, or direct the same to be taxed as between solicitor and 
client or as between party and party, and shall direct by whom and to 
whom and in what manner the same shall be borne and paid. This 
submission shall be deemed to be a submission to arbitration within the 
meaning of the Ai-bitration Act 1889.," 

which is substantially in the form here suggested, with an exception 
hereafter referred to, which building contractors are, apparently 
willing to accept. 

The London County Council clause is also in similar form with a 
proviso that the det'Crmination of disputes shall be referred to the Chief 
Officer, whose decision shall be abided by until the completion of the 
work. This course may, with advantage, be followed on occasion, but 
to insist on it invariably would, it is submitted, be unnecessarily hard 
on the Contractor. 

The clause last quoted, it will be seen, provides that the arbitrator 
shall actually be named in the conditions and not left to be selected by 
the holder for the time being of a named office. The balance of con- 
venience seems to be against this course, although there are many 
arguments in its favour. But in any large work it is impracticable, since 
no man could commit himself to undertaking an arbitrator's duties 
twelve or eighteen months ahead.. 

It is not the purpose of this work to discuss the procedure under 
the Arbitration Act, but it may be noted that an Arbitrator has power 
at any time during the hearing to state a special case on a point of law 
and must do so if directed by the Court. This provision should at once 
be taken advantage of if the point of law appears to be one which will 
settle, or substantially shorten, the arbitration. The arbitrator has 
power also, of course, to state his award in the form of a special case, 
and must do so practically if so requested by one of the parties. These 
provisions are beneficial to both parties and it is not really in the 
interests of either to attempt to make the arbitrator the final judge 
both of fact and of law between them. 

The power of compelling an arbitrator to state a special case as a 
point of law is confined to England. In Scotland the " arbiter " is an 
absolute judge, and if the parties wish any point of law to be decided 
by another tribunal, they must make special .provision for this in the 
contract. 

42. Tenders. — Tenders are to be made upon the form 
annexed to the Specification, which is to be properly and 
completely filled up and enclosed with the Specification, of 
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which it forms a part, in a sealed envelope directed to . . . 
and endorsed on the outside "... Tender for Specification 
No. ."In considering the Tender, the Employer will 

consider the price, the nature of the guarantees of economy 
and efiiciency and the time of delivery, and does not bind 
himself to accept the lowest or any Tender. 

An invitation to tender is simply an offer to enter into negotiations. 
It is an offer to receive offers in fact. Therefore, the words "the 
Employer does not bind himself to accept the lowest or any tender " 
are, strictly speaking, unnecessary. But they have become almost 
universal, and it would be inadvisable to omit them. The invitation to 
tender may be withdrawn at any time before acceptance — consequently 
a Contractor has not any claim for expenses incurred in mating out his 
tender, preparing drawings, etc. A Contractor equally may withdraw 
his tender at any time before acceptance and the Employer has no legal 
cause for complaint. 

The " Conditions to be observed in Tendering " issued by the 
Electrical Engineers [App. I., p. 93] are more detailed than the above 
clause, but add nothing material to it. 

The London County Council issue lengthy " Instructions for 
Tender " with regard to the payment of wages and hours of work, and 
these are typical of the conditions issued by other public bodies. To 
discuss them would be here out of place. 

No material variations of this clause are found in other sets of 
Oeneral Conditions. 
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APPENDIX I. 

Model General Conditions recommended for use in 

CONNECTION WITH CONTRACTS FOR ELECTRICAL WORKS 
ISSUED BY THE INSTITUTION OF ELECTRICAL ENGINEERS 

(revised edition, November, 1918). 

[Reprinted by kind permission of the Institution of Electrical 

Engineers. 1 

1. Definition of Terms. — In construing these General Conditions 
and the annexed Specification, the following words shall have the mean- 
ings herein assigned to them unless there is something in the subject 
or context inconsistent with such construction : — 

The " Purchaser " shall mean ' and 

shall include his legal personal representatives, successors and assigns. 

The ' ' Contractor ' ' shall mean the Tenderer whose Tender shall be 
accepted by the Purchaser, and shall include the Tenderer's legal per- 
sonal representatives, successors and assigns. 

The " Sub-contractor " shall mean the person named in the Con- 
tract for any part of the work or any person to whom any part of the 
Contract has been sub-let with the consent in writing of the Engineer 
and the legal representatives, successors and assigns of such person. 

The ' ' Engineer ' ' shall mean Mr. or 

other the Engineer for the time being, or from time to time duly 
authorised, and appointed in writing by the Purchaser to supervise the 
carrying out of the Contract. 

"Plant," "work," or "works" shall mean and include plant 
and materials to be provided and work to be done by the Contractor 
under the Contract. 

The " Contract " shall mean and include the General Conditions, 
Specification, Schedules, Drawings, Form of Tender, Covering Letter, 
Schedule of Prices, and the Agreement to be entered into under clause 3 
of these General Conditions. 

The " Specification " shall mean the specification annexed to these 
General Conditions. 

The ' ' site ' ' shall mean situate 

in and any other place in the 

said where work is to be executed under the Contract. 
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Tests on completion ' ' shall mean such tests as are prescribed by 
the Specification to be made by the Contractor before the plant is taken 
over by the Purchaser. 

■ ' Commercial use ' ' shall mean that use of the work which the 
Contract contemplates or of which it is to be commercially capable. 

" Month " shall mean calendar month. 

' ' Writing ' ' shall include any manuscript, type-written, or printed 
statement, under or over signature or seal as the case may be. 

Words importing persons shall include firms and corporations. 

Words importing the singular only shall also include the plural and 
vice-versa where the context requires. 

2. Contractor to inform himself fully. — The Contractor shall be 
deemed to have carefully examined the General Conditions Specifica- 
tion, Schedules, and Drawings. If he shall have any doubt as to the 
meaning of any portion of these General Conditions or of the Specifica- 
tion he shall, before signing the Contract, set forth the particulars 
thereof, and submit them to the Engineer in writing, in order that such 
doubt may be removed. The Purchaser shall pay for any alterations 
of the work necessitated by reason of inaccurate information supplied 
by the Engineer tol the Contractor. 

3. Contract and Bond. — The Contractor and the Purchaser shall 
enter into a sealed Agreement for the proper fulfilment of the Contract, 
and in the case of a Contract with a Public Authority of or exceeding 
the value of £100 (one hundred pounds), the Contractor shall, and in 
any other case shall if required, provide two Sureties, or Grantors of an 
Insurance or Guarantee Policy, who shall be subject to the approval of 
the Purchaser, which approval shall not be unreasonably withheld, and 
who shall execute a joint and several bond or covenant or guarantee, 
or grant an Insurance or Guarantee Policy to the extent of 15 per cent, 
of the value of the Contract, by way of guarantee for the due and 
faithful performance of the Contract, as defined by these General Con- 
ditions, such Guarantee to be binding notwithstanding such variations, 
alterations, or extensions of time as may be made, given, conceded, or 
agreed under these General Conditions. 

The Agreement and Instrument of Guarantee (if required) shall 
be prepared or approved by or for the Purchaser and he shall forward 
the same to the Contractor within one month from the dat« of accept- 
ance of his Tender. The Agreement and Guarantee shall be in the 
forms annexed to these General Conditions with such modifications as 
may be necessary. 

In case the Agreement and Instrument of Guarantee (if required) 
shall not be executed by the Contractor and his Sureties or Guarantors 
respectively within one month after the receipt of the same from the 
Purchaser, the Purchaser may at his option and without prejudice to 
any rights or claims he may have or have had against the Contractor 
by reason of the Contractor's non-compliance with any of the provisions 
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of this clause within seven days after the expiry of the said one month 
and before the execution (if any) of the Agreement and Instrument by 
the Contractor, by notice in writing to the Contractor, revoke his accept- 
ance of the Tender, and the Purchaser upon the giving by him of such 
notice shall not be liable to or for any claim or demand from the Con- 
tractor in respect of work then already done or materials furnished, or 
in respect of any other matter or thing whatsoever in connection with 
the Contract. 

In case the Agreement shall not be executed by the Purchaser 
within one month after receiving the executed portion thereof and the 
Instrument of Guarantee (if any) duly executed from the Contractor, 
or someone on his behalf, the Contractor may, if he shall have duly 
complied with these General Conditions, at his option and without pre- 
judice to any rights or claims he may have or have had against the 
Purchaser by reason of the Purchaser's non-compliance with any of 
the provisions of this clause within seven days after the expiry of the 
said month and before the execution (if any) by the Purchaser of the 
Agreement, by notice in w-riting to the Purchaser, revoke his Tender 
and avoid the Agreement, and the Contractor upon the giving by him 
of such notice shall not be liable to or for any claim or demand from 
the Purchaser but he shall be entitled to be repaid the proper expenses 
of and incidental to his Tender together with any sum or sums in 
respect of work then already done or materials furnished at the request 
in writing of the Purchaser. 

The expenses of completing and stamping the Agreement and In- 
strument of Guarantee shall be paid by the Purchaser, and the Con- 
tractor shall be furnished free of charge with an executed counterpart 
of the Agreement. 

After the Tender has been accepted by the Purchaser, all orders 
or instructions to the Contractor shall, except as herein otherwise pro- 
vided, be given by the Engineer on behalf of' the Purchaser. 

4. Contract Drawings. — The Contractor shall submit, to the Engi- 
neer for his approval, on or before the dates mentioned in the Specifica- 
tion, a set of blue prints of the Drawings of the General Arrangement 
as set out therein, and of such Detail Drawings as may be reasonably 
necessary. 

Within fourteen days of the receipt of such blue prints, the Engi- 
neer shall signify his approval or otherwise of the same. 

Within fourteen days of the notification by the Engineer to the 
Contractor of his approval of such blue prints, two sets, in ink on tracing 
cloth or ferrogallic prints mounted on cloth, of the Drawings as approved 
shall be supplied to him by the Contractor and be signed by him and 
by the Contractor respectively and be thereafter deemed to be the 
■' Contract Drawings." 

These Drawings when so signed shall become the property of the 
Purchaser and be deposited with the Engineer, and shall not be 
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departed from in anj way whatsoever except by the written permission 
of the Engineer as hereinafter provided. During the execution of the 
works, one of the sets of Drawings shall be available for reference on 
the site. 

In the event of the Contractor dBsiring to possess a signed set of 
Drawings, he shall supply three sets instead of two sets, and in this 
case the Engineer shall sign the third set and return the same to the 
Contractor. 

The Contractor shall supply from time to time at Schedule rates 
single copies of additional Drawings for the purposes of the Contract. 

The Engineer, or his duly authorised representative, whose name 
shall have previously been communicated in writing to the Contractor, 
shall have the right, at all reasonable times, to inspect, at the factory 
of the Contractor, drawings of any portion of the work. 

If the Contractor shall not submit the blue prints referred to in the 
first paragraph of this clause within the time specified, or subsequently 
within seven days after the Purchaser or the Engineer shall in writing 
have required him so to do, and if the delay shall not have been occa- 
sioned by the Purchaser or the Engineer, or any other Contractor, or 
other reasonable cause, the Purchaser shall be entitled by notice in 
writing within seven days from the expiry of the said seven days afore- 
said to avoid the Contract and the Purchaser upon the giving by him 
of such notice shall not be liable to or for any claim or demand from the 
Contractor in respect of work then already done or material furnished, 
or in respect of any other matter or thing whatsoever in connection with 
the Contract, but nothing contained in this clause shall deprive either 
party of any rights or claims he may have or have had against the other 
by reason of the non-compliance by such other with any of the provi- 
sions of this clause. 

5. Mistakes in Contractor's Drawings. — The Contractor shall be 
responsible for any discrepancies, errors, or omissions in the Drawings 
or other particulars supplied by him, whether such Drawings or parti- 
culars have been approved by the Engineer or not, provided that such 
discrepancies, errors, or omissions be not due to inaccurate information 
or particulars furnished to the Contractor by the Engineer, but the 
Purchaser shall be responsible for drawings and information supplied 
by the Engineer relating to the general arrangement of the work and 
for the details of special work specified by him. 

6. Sub-letting of Contract. — The Contractor shall not, without the 
consent in writing of the Engineer, which shall not be unreasonably 
withheld, assign or sub-let his Contract, or any substantial part thereof, 
nor make any Sub-contract with any person or persons for the execu- 
tion of any portion of the work other than for raw materials, for minor 
details, or for any part of the work of which the makers are named in 
the Contract. 

7. Patent Rights. — The Contractor shall fully indemnify the Pur- 
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chaser against any action, claim or demand, costs, or expenses arising 
from or incun-ed by reason of any infringement or alleged infringement 
of letters patent, design, trade mark, or name, copyright or other 
protected rights, in respect of any machine, plant, work, material or 
thing, system or method of using, fixing, working or arrangement used 
or fixed or supplied by the Contractor, but such indemnity shall not 
cover any user of the plant or any part thereof otherwise than in accord- 
ance with the provisions of the Specification. All payments and royal- 
ties payable in one sum or by instalments or otherwise shall be included 
by the Contractor in the prices named in his Tender, and shall be paid 
by him to those to whom they may be due or payable. 

In the event of any claim being made or action brought against 
the Purchaser in respect of any such matters as aforesaid, the Con- 
tractor shall be immediately notified thereof, and he shall, with the 
assistance, if he so requires, of the Purchaser, but at the sole expense 
of the Contractor, conduct all negotiations for the settlement of the 
same, or any litigation that may arise therefrom. 

8. Manner of Execution, Quality of Material, dc. — The plant shall 
be manufactured, constructed, provided, put in position, and main- 
tained in the best and most substantial and workmanhke manner, and 
with materials of the best or of approved qualities for their respective 
uses. 

Unless specific arrangements be made to the contrary, the Con- 
tractor shall, at his own expense, provide all materials, labour, haulage, 
power, tools, tackle, and apparatus necessary to execute and complete 
the plant in manner aforesaid. Water necessary for the works will be 
supplied by the Purchaser, but all hose, tanks, cocks or any other con- 
nections necessary for the supply shall be provided by the Contractor. 
The value of any undue wast-e of water shall be deduct-ed from the 
amount payable under the Contract. 

9. Fencing and Lighting. — The Contractor shall be responsible for 
the proper fencing, guarding, lighting and watching of all works com- 
prised in the Contract and for the proper provision of temporary road- 
ways, footways, guards and fences as far as the same may be rendered 
necessary by reason of the work for the accommodation and protection 
of foot passengers and of the owners and occupiers of adjacent property 
and of the public. No portable naked light shall be used by the 
Contractor on inside work without special permission in writing from 
the Engineer. 

10. Power to Vary or Omit Work. — The Contractor shall not alter, 
in any way whatsoever, any of the work, except as directed in writing 
by the Engineer; but the Engineer shall have full power, subject to the 
proviso hereinafter contained, from time to time during the execution 
of the Contract by notice in writing to instruct the Contractor to alter, 
amend, omit, add to, or otherwise vary any of the work, without 
prejudice to the Contract, and the Contractor shall caiTy out such 
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alterations, amendments, omissions, additions, or variations, and be 
bound by the same conditions, as far as applicable, as though the said 
alterations, amendments, omissions, additions, or variations occurred in 
the Specification. If any suggested alterations, amendments, omis- 
sions, additions, or variations would in the opinion of the Contractor if 
carried out prevent him fulfilling any of his obligations or guarantees 
under the Contract, he shall notify the Engineer thereof in writing, and 
the Engineer shall decide forthwith whether or not the same shall be 
carried out, and if the Engineer confirms his instructions, the Con- 
tractor shall be held relieved of such obligations or guarantees. The 
difference of cost, if any, occasioned by any alterations, amendments, 
omissions, additions or variations, shall be added to or deducted from 
the contract price as the case may require. The amount of such 
difference, if any, shall be ascertained and determined in accordance 
with the rates specified in the Schedules of Prices, so far as the same 
may be applicable, and where the rates are not contained in the said 
Schedules, or are not applicable, they shall be settled by the Engineer 
and Contractor jointly. But the Purchaser shall not become liable for 
the payment of any charge in respect of any such alterations, amend- 
ments, omissions, additions, or varia^ons, unless the instruction for the 
performance of the same shall have been given in writing by the 
Engineer. 

In the event of the Engineer requiring to alter, amend, omit, add 
to, or vary any part of the work to be done under this Contract, such 
reasonable and proper notice shall be given to the Contractor as will 
enable him to make his arrangements accordingly, and in cases where 
goods or materials are already prepared, or any matter or patterns made 
or work done that require to be altered, a reasonable sum in respect 
thereof shall be allowed by the Engineer. 

Provided that no such alteration, amendment, omission, addition, 
(rt- variation shall, except with the consent in writing of the Contractor, 
be such as will involve an increase or decrease of the total price payable 
under the Contract by more than 10 per cent, thereof. 

11. Negligence. — If the Contractor shall neglect to execute the 
work with due diligence and expedition, or shall refuse or neglect to 
comply with any reasonable orders given him in. writing by the Engineer 
in connection with the work, or shall contravene the provisions of the 
Contract, the Purchaser shall give seven days' notice, in writing, to the 
Contractor, to make good the failure, neglect, or contravention com- 
plained of, and should the Contractor fail to comply with the notice 
within seven days from the date of service thereof in the case of a 
failure, neglect, or contravention capable of being made good within 
that time, or otherwise within such time as may be reasonably necessary 
tor making it good, then and in such case the Purchaser shall be at 
liberty to employ other wwkmen, and forthwith perform such work as 
the Contractor' may have neglected to do, or, if the Purchaser shall 
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think fit, it shall be lawful for him to take the work wholly, or in part, 
out of the Contractor's hands and re-contract with any other person or 
persons, or provide any other materials, tools, tackle, or labour for the 
purpose of completing the work, or any part thereof, and in that event 
the Purchaser shall, without being responsible to the Contractor for fair 
wear and tear of the same, have the free use of all the materials, tools, 
tackle, or other things which may be on the site, for use at any time in 
connection with the work, to the exclusion of any right of the Con- 
tractor over the same, and the Purchaser shall be entitled to retain and 
apply any balance which may be otherwise due on the Contract by him 
to the Contractor or such part thereof as may be necessary, to the 
payment of the cost of executing such work as aforesaid. 

If the cost of executing the work as aforesaid shall exceed the 
balance due to the Contractor, and the Conti'actor fail to make good the 
deficit, the said materials, tools, tackle, or other things, the property of 
the Contractor, may be sold by the Purchaser, and the proceeds applied 
towards the payment of such difference and the costs of and incidental 
to such sale. Any outstanding balance existing after crediting the 
proceeds of such sale shall be paid by the Contractor on the certificate of 
the Engineer, but when all expenses, costs, and charges incurred in the 
completion of the work are paid by the Contractor, all such materials, 
tools, tackle, or other things remaining unsold shall be removed by the 
Contractor. 

12. Death and Bankruptcy .—li the Contractor shall die, go into 
liquidation, become bankrupt or insolvent, or have a receiving order 
made against him, or compound with his creditors, or being a corpora- 
tion commence to be wound up or carry on its business under a receiver 
for the benefit of its creditors, or any of them, the executors, successors, 
or other representatives in law of the estate of the Contractor or any 
such receiver, liquidator, or any person in whom the Contract may 
become vested, shall forthwith give notice thereof in writing to the Pur- 
chaser and shall for one month, during which he shall take all reasonable 
steps to prevent a stoppage of the works, have the option of carrying out 
the Contract subject to his or their providing such additional guarantee 
as may be required by the Purchaser as will bring the amount of the 
guarantee up to the contract value of the work for the time being 
remaining unexecuted. In the event of stoppage of the works the 
period of the option under this clause shall be fourteen, days only. 

13. Inspection and Testing.— The Engineer, and his duly autho- 
rised representative, whose name shall have previously been communi- 
cated in writing to the Contractor, shall have at all reasonable times 
access to the Contractor's premises, and shall have the power at all 
reasonable times to inspect, examine, and test the materials and work- 
manship of the plant during its manufacture there ; and if part of the 
plant is being manufactured on other premises, the Contractor shall 
obtain for the Engineer and for his duly authorised representative 

E.G. 6 
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permission to inspect as if the plant or materials were manufactured on 
the Contractor's own premises. 

The Engineer shall, on giving seven days' notice in writing to the 
Contractor setting out any grounds of objections which he may have in 
respect of the work, be at liberty to reject all or any materials, plant, or 
workmanship, the subject of any of the said grounds of objection, 
which in his opinion are not in accordance with the Contract, or are 
defective for any reason whatever. 

Provided that, if such notice be not sent to the Contractor within 
reasonable time after the grounds upon which such notice is based 
have come to the knowledge of the Engineer, he shall not be entitled to 
reject the said materials, plant, or workmanship on such grounds. 

The Contractor shall give the Engineer notice of any material being 
ready for testing, and unless otherwise agreed, the Engineer, or his said 
representative, shall, on giving twenty-four hours' previous notice in 
writing to the Contractor, attend at the Contractor's premises within 
seven days of the date on which the material is notified as being ready ; 
failing which visit the Contractor may proceed with the tests, which 
shall be deemed to have been made in the Engineer's presence, and he 
shall forthwith forward to the Engineer duly certified copies of the same 
in duplicate. 

Tests at Contractor's Premises. — In all cases where the Contract 
provides for test-s, whether at the premises of the Contractor or of any 
Sub-contractor, the Contractor, except where otherwise specified, shall 
provide, free of charge, such labour, materials, electricity, fuel, stores, 
apparatus, and instruments as the Engineer may consider requisite from 
time to time, and as may reasonably be demanded, efficiently to carry 
out such tests of the plant, material, or workmanship, in accordance 
with the Contract, and shall at all times give facilities to the Engineer 
or to his authorised representative to accomplish such testing. 

Tests on Site. — In all cases where the Contract provides for tests 
on the site the Purchaser, except where otherwise specified, shall 
provide, free of charge, such labour, materials, fuel, stores, apparatus, 
and instruments as may be requisite from time to time, and as may 
reasonably be demanded, efficiently to carry out such tests of the plant, 
material, or workmanship in accordance with the Contract. 

In the case of Contracts requiring electricity for tests on &ite such 
electricity as is available shall be supplied free to the Contractor at the 
pressure of the ordinary supply. 

14. Delivery of Materials. — No plant or materials shall be 
forwarded until an intimation in writing shall have been given to the 
Contractor by the Engineer that the Purchaser is ready to take delivery. 

If the Purchaser withhold forwarding instructions after they shaU 
have been applied for by the Contractor, whereby the Contractor is 
prevented from giving delivery by the dates stipulated in the Contract, 
the Purchaser shall bear the cost of the storage and protection, including 
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fire insurance, of the plant and materials, and make payments therefor 
as provided in clause 24 as though such plant and materials had been 
delivered on the dates stipulated in the Contract. 

15. Access to Site. — Suitable access to and possession of the site 
shall be afforded to the Contractor by the Purchaser in reasonable 
time. Full information as to the site and point or points of access 
thereto shall be set forth by the Engineer in the Specification. Where 
a crane is available, its safe lifting capacity shall be stated in the 
Specification. 

In the execution of the work, no persons other than the Con- 
tractor, or his duly appointed representative", sub-contractors and work- 
men, shall be allowed to do work on the site, except by the special 
permission, in writing, of the Engineer, but access to the works at all 
times shall be accorded to the Engineer and his representatives, and 
other authorised officials or representatives of the Purchaser. 

Nevertheless the Contractor shall permit the execution of work 
by other Contractors or tradesmen whos^ names shall have been pre- 
viously communicated in writing to the Contractor by the Engineer, 
and afford them every facility for the execution of their several works 
simultaneously with his own. 

16. Materials Brought on to the Site. — All materials, tools, and 
tackle brought to and delivered upon the site for the purpose of the 
work, shall, from the time of their being so brought, vest in and be 
the property of the Purchaser, and shall be used solely for the purpose 
of the work and shall not on any account be removed or taken away 
by the Contractor or any other person without the express permission 
in writing of the Engineer, but the Contractor shall nevertheless be 
solely liable and responsible for the loss or destruction thereof, or 
damage thereto which may happen otherwise than through the fault 
of the Purchaser. Upon the completion of the Contract the property 
in any surplus materials, tools, and tackle shall revert to the Con- 
tractor, except as provided by clause 11 or unless there shall be due, 
owing to, or accruing, or to accrue, to the Purchaser from the Con- 
tractor, any money or moneys under, or in respect of or by reason of 
the Contract, in which case the Purchaser shall be at liberty to sell and 
dispose of such surplus materials, apparatus, and tools as he shall 
think fit, and to apply the proceeds in or towards the satisfaction of 
such money or moneys so due, owing or accruing, or to accrue to him 
as aforesaid. 

17. Engineer's Supervision. — All the works shall be carried out 
under the direction and to the reasonable satisfaction of the Engineer. 
The Contractor shall be responsible for the correctness of the positions, 
levels, and dimensions of the works according to the drawings, not- 
withstanding that he may have been assisted by the Engineer in setting 
out the same. 

18. Engineer's Decisions. — In respect of all matters which are 
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left to the decision of the Engineer, including the granting or with- 
holding of certificates, the Engineer shall, if required so to do by the 
Contractor, give in writing a decision thereon, and his reasons for such 
decision. All decisions of the Engineer shall be subject to the right 
of arbitration reserved by these General Conditions. 

19. Contractor's Representative and Workmen. — The Contractor 
shall employ at least one competent representative, whose name or 
names shall have previously been communicated in writing to the 
Engineer by the Contractor, to superintend the erection of the plant 
and the carrying out of the works. The said representative, or if more 
than one shall be employed then one of suph representatives, shall be 
present on the site during working hours, and any written orders or 
instructions which the Engineer or his duly authorised representative, 
whose name shall have been previously communicated in writing to 
the Contractor, may give to the said representative of the Contractor 
shall be deemed to have been given to the Contractor. 

The Engineer shall be at liberty to object to any representative or 
person employed by the Contractor in the execution of or otherwise 
about the works who shall misconduct himself or be incompetent or 
negligent, and the Contractor shall remove the person so objected to 
upon receipt from the Engineer of notice in writing requiring him so 
to do. 

20. Liability- for Accidents and Damage. — The Contractor shall, 
during the progress of the work, properly cover up and protect the 
plant from injury by exposure to the weather, and shall take every 
reasonable, proper, timely, and useful precaution against accident or 
injury to the same from any cause, and shall be and remain answer- 
able and liable for all accidents or injuries thereto which until the 
same be, or be deemed to be, taken over un^er clause 33, may arise 
or be occasioned by the acts or omissions of the Contractor or his work- 
men or sub-contractors, and all losses and damages arising from such 
accidents or injuries as aforesaid shall be made good in the most com- 
plete and substantial manner by and at the sole cost of the Contractor 
and to the reasonable satisfaction of the Engineer. 

Until the plant shall be or be deemed to be taken over as afore- 
said, the Contractor shall also be liable for and shall be deemed to 
have indemnified the Purchaser in respect of all damage or injury to 
any person or to any property of the Purchaser or of others occasioned 
by the negligence of the Contractor or his workmen or sub-contractors 
or by defective design, work, or material, but not otherwise. 

Provided that the Contractor shall not be liable under the Contract 
for any loss of profit or loss of contracts or any claims made against 
the Purchaser not already provided for in the Contract, nor for any 
damage or injury caused by or arising from the acts of the Purchaser 
or of others, or (save as to damage by fire as hereinafter provided) due 
to circumstances over which the Contractor has no control. 
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The Contractor shall be deemed to have indemnified and saved 
harmless the Purchaser against all actions, suits, claims, demands, 
costs, or expenses arising in connection with injuries suffered prior to 
the date when the plant shall have been taken over under clause 33 
herein by persons employed by the Contractor on the works whether 
at common law or under the "Workmen's Compensation Act, 1906, or 
any other statute in force at the date of the Contract dealing with the 
question of the liability of employers for injuries suffered by employees. 

In the event of any claim being made, or action brought against 
the Purchaser involving the Contractor and arising out of the matters 
referred to and in respect of which the Contractor is liable under this 
clause, the Contractor shall be immediately notified thereof, and he 
shall, with the assistance, if he so require, of the Purchaser, but at the 
sole expense of the Contractor, conduct all negotiations for the settle- 
ment of the same, or of any litigation that may arise therefrom. In 
such case the Purchaser shall, at the expense of the Contractor, afford 
all available assistance for any such purpose. 

21. Insurance. — The Contractor shall insure such plant and 
materials ordered for the plant as may for the time being be upon the 
site, and shall keep them insured against destruction or damage by 
fire for the full value of such plant and materials until the same be 
taken over under clause 33. (N.B. — For liability during Maintenance 
Period, see clause 35). 

22. Replacement of Defective Work or Materials. — If during the 
progress of the work the Engineer shall decide and notify in writing 
to the Contractor that the Contractor has executed any unsound or 
imperfect work, or has supplied any plant or materials inferior in 
quality or quantity to those specified, the Contractor on receiving 
details of such defects or deficiency shall at his own expense, within 
seven days of his receiving the notice, proceed to alter, re-construct, 
or remove such work, or supply fresh materials up to the standard of 
the Specification, and in case the Contractor shall fail so to do, the 
Purchaser may, on giving the Contractor seven days' notice in writing 
of his intention so to do, proceed to remove the work or materials com- 
plained of, and, at the cost of the Contractor, perform all such work or 
supply all such materials, provided that nothing in this clause shall 
be deemed to deprive the Purchaser of or affect any rights under the 
Contract which he may otherwise have in respect of such defects or 
deficiencies. 

23. Deductions from Contract Price. — All costs, damages, or ex- 
penses which the Purchaser may have paid, for which under the Con- 
tract the Contractor is liable, may be deducted by the Purchaser from 
any moneys due or becoming due by him to the Contractor under the 
Contract, or may be recovered by action at law or otherwise from the 
Contractor. 

24. Terms of Payment. — Subject to any deductions which the 
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Purchaser may be authorised to make under the Contract, the Con- 
tractor shall be entitled, upon the eert-ificates of the Engineer, to pay- 
ments by the Purchaser by instalments in accordance with the follow- 
ing provisions: — 

(1). As the works progress instalments of 80 per cent, of the con- 
tract value as certified by the Engineer of the plant from time to time 
delivered or work executed on the site. 

(2). The remaining 20 per cent., referred to herein as " Eetention 
Money," in respect of each distinct section or part of a section of the 
works, as follows: — 

15 per cent, at the expiration of one month after the plant shail 
have been taken over by the Purchaser under clause 33; and the 
remaining 5 per cent, at the expiration of twelve months thereafter. 

If at the time at which either of the said instalments of the re.ten- 
tion money becomes payable under the Contract there are minor defects 
in the plant which are not of such importance as to afiEect the full com- 
mercial use of the plant, then the purchaser shall be entitled to retain 
only such part of the instalment then due of the retention money as 
represents the cost of making good such minor defects, and any sum 
so retained shall, subject to the provisions of clause 35, become due 
upon such minor defects being made good. 

In cases where the Contractor is prevented for any period from 
causes for which the Purchaser is responsible either, first, from deliver- 
ing the plant to the site, or, secondly, from proceeding with the erec- 
tion of the plant which he has already delivered to the site, the Pur- 
chaser shall bear the cost of storage and protection, including fire 
insurance, of the plant and materials during such period. In the first 
case, the Purchaser shall make the payment of 80 per cent, therefor 
(as if the plant had been delivered) within one month from the date 
of notification by the Contractor to the Purchaser that the plant is 
ready for delivery, opportunity to be given to the Purchaser within 
that tirae to satisfy himself that the plant is so ready and that all por- 
tions thereof are suitably and sufficiently marked as being his property ; 
and the retention money shall be payable as above specified provided 
that if the aforesaid period of delay shall exceed two months the first 
instalment of 10 per cent, of the retention money shall be payable at 
the expiry of the said two months from the date of notification afore- 
said and the second instalment thereof within fifteen months from the 
date of such notification aforesaid, and such payments shall be reduced 
by an amount to be agreed upon to cover the cost of delivery, erection, 
and maintenance. In the second case the retention money shall be 
payable as above specified provided that if the aforesaid period of 
delay shall exceed two months the first instalment of 10 per cent, of 
the retention money shall be payable at the expiry of the said two 
months, and the second instalment thereof of the retention money 
within fifteen months from the date from which the instalment of 80 
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per cent, became payable, and such payments shall be reduced by an 
amount to be agreed upon to cover the cost of erection and main- 
tenance. 

25. Provisional Sums. — In any case where the contract price in- 
cludes a provisional sum to be provided by the Contractor for meeting 
the expense of extra work or for work to be done or materials to be 
supplied by a sub-contractor, such sum shall be expended or used, 
either wholly or in part, or be not used, at the discretion of the Engi- 
neer and entirely as he may decide and direct. If no part or only part 
thereof be used then the whole or the part, as the case may be, not 
used shall be deducted from the contract price. None of the works 
or articles to which such sum of money refers shall be done or purchased 
without the written order of the" Engineer, and they shall be done by 
or purchased from such persons only as he shall direct. The Con- 
tractor shall allow such persons every facility for the execution of 
their several works simultaneously with his own, and shall, within 
fourteen days after the Engineer has requested him in writing so to 
do, pay the amounts of the accounts of such persons for such articles 
and works. To the net amounts so paid shall be added a 10 per cent. 
sum for the Contractor's profit. The diiference between such pay- 
ments plus the said profit and the sums provided shall be added to or 
deducted from the contract price as the case may be. Provided always 
that the Contractor shall have no responsibility with regard to such 
works or articles unless he shall have previously approved the sub- 
contractor and/or the material or plant to be supplied. 

26. Certificates of Engineer. Every application to the Engineer 
for a certificate must be accompanied by a detailed claim (in duplicate) 
setting forth in the order of the schedule of prices, particulars of the 
plant delivered and work executed to the date of claim, and the certi- 
ficate as to such plant and work as is in the reasonable opinion of the 
Engineer in accordance with the Contract shall be issued within four- 
teen days of the application for the same. 

The Engineer may by any certificate make any correction or modi- 
fication in any previous certificate which shall have been issued by 
him, and payments shall be regulated and adjusted accordingly. 

27. Due Dates of Payments. — Payments shall be due and payable 
by the Purchaser within one month from the date of each certificate 
of the Engineer. 

In the event of the Engineer failing to issue a certificate within 
the said period of fourteen days if such certificate is properly due, or 
the Purchaser failing to pay the Contractor within one month any 
amount certified by the Engineer, the Contractor shall have the right, 
on giving fourteen days' notice in writing to the Purchaser or to the 
Engineer, to stop all operations, and the expenses incurred by such 
stoppage and the subsequent resumption of work shall be paid by the. 
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Purchaser to the Contractor as an extra over and above the amount 
payable under the Contract. 

28. Certificate not to Affect Rights of the Purchaser or Con- 
tractor. — No certificate of the Engineer on account, nor any sum paid 
on account by the Purchaser nor any extension of time for the execu- 
tion of the works by the Contractor under the powers granted by clause 
30 shall affect or prejudice the rights of the Purchaser against the Con- 
tractor, or relieve the Contractor of his obligations for the due perform- 
ance of the contract, or be interpreted as approval of the work done 
or of the materials supplied, and no certificate shall create liability in 
the Purchaser to pay for alterations, amendments, or variations not 
ordered in vmting by the Engineer, or discharge the liability of the 
Contractor for the payment of damages whether due ascertained or cer- 
tified or not or of any sum against the payment of which he is bound to 
indemnify the Purchaser, nor shall any such certificate nor the accept- 
ance by him of any sum paid on account or otherwise affect or prejudice 
the rights of the Contractor against the Purchaser. 

29. Suspension of Works. — The Purchaser shall pay to the Con- 
tractor all reasonable expenses arising from suspension of the works 
by order in writing of the Purchaser or the Engineer unless such sus- 
pension be due to some default on the part of the Contractor or sub- 
contractor. 

30. Extension of time for Completion. — If after the acceptance of 
the Tender or after the commencement of the work, as the case may 
be, by reason of extra work, alterations in,, or deviations from, the 
Specification directed in writing by the Purchaser or by the Engineer, 
or by reason of the suspension of the works under the direction of the 
Purchaser or of the Engineer or by reason of unusual inclemency of 
the weather or of civil commotion or general or local strikes or lock-outs 
or combinations of workmen or in consequence of fire, or of any acci- 
dent in the manufacture of important parts of the plant or of any 
accident to, or breakdown of important parts of the machinery in the 
Contractor's or any sub-contractor's premises beyond the reasonable con- 
trol of the Contractor or sub-contractor (which breakdown in the event 
of the same being likely to cause delay the Contractor or sub-contractor 
shall repair with due diligence) or of any accident during transit or on 
the site beyond the reasonable control of the Contractor or sub- 
contractor causing a delay in the supply of plant or materials or by reason 
of the non-completion of a section of the contract to be executed by 
another Contractor or by a sub-contractor specified by the Engineer, 
or by reason of any delay on the part of the Purchaser or the Engineer 
to give the Contractor forwarding instructions when requested to do 
so by the Contractor, or to approve drawings or by reason of any other 
act or default on the part of the Purchaser or the Engineer or by reason 
of any other cause whether of a similar nature or otherwise beyond the 
reasonable control of the Contractor, the Contractor shall have been 
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delayed or impeded in the completion of the work, whether such delay 
or impediment occur before or after the 'time or extended time fixed 
for completion, provided that the Contractor shall have given to the 
Purchaser or the Engineer the earliest possible notice in writing of his 
claim for an extension of time, the Engineer shall on receipt of such 
notice grant the Contractor from time to time in writing such exten- 
sion of time either prospectively or retrospectively as may be reason- 
able, and any such extension of time shall exonerate the Contractor 
from any claim or demand on the part of the Purchaser in respect of 
such delay. 

The Contractor shall not be called upon to carry out any portion 
of the works which is of a nature requiring a building, structure, or 
approach for the reception or efficient installation thereof, and which 
building, structure, or approach is by the Contract to be provided by 
the Purchaser, unless and until such building, structure, or approach 
shall be in a condition sufficient for the reception, efficient installation 
or transport of such portions of the work, and the contract date of 
completion shall be extended pari passu with the delay in the provid- 
ing of any such building, structure, or approach. 

31. Damages for Delay in Completion. — If the Contractor fail m 
the due performance of his Contract within the time fixed by the Con- 
tract or any extension thereof, and the Purchaser shall have suffered 
any loss from the delay occasioned by such failure, the Contractor 
agrees to accept a reduction of the contract price of per 
cent, per week reckoned on the contract value of such portion only of 
the plant as cannot in consequence of the delay be used commercially 
and efficiently during each week between the appointed or extended 
time as the case may be and the actual time of taking over under clause 
34, and such reduction shall be in full satisfaction of the Contractor's 
liability for delay, but shall not in any case exceed per cent, 
of the contract value of such portion of the plant. 

32. Tests on Completion. — On the completion of the works on the 
site substantially in accordance with the Contract the Contractor shall 
give the Engineer notice in writing thereof, and before making the 
" tests on completion " shall give the Engineer seven days' notice in 
writing of the date on which he will make the said tests of the work 
in accordance with, and in the manner prescribed by, the Specification. 

Unless otherwise agreed the Contractor shall commence such tests 
upon such date and shall carry out the same, and if the Engineer or 
his authorised representative, whose name shall previously have been 
communicated in writing to the Contractor, shall attend such tests 
shall be carried out in his presence. 

If the Engineer or his said representative shall fail to be present 
at the said tests the Contractor shall be entitled to proceed in his 
absence, and the said tests shall be deemed to have been made in his 
presence. 
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If any portion of the plant fail under the tests to fulfil the contract 
conditions, tests of the faulty portions shall, if required by the Engineer, 
or by the Contractor, be repeated within a reasonable time upon the 
same terms and conditions, and upon payment to the Purchaser of all 
reasonable expenses to which he may be put by such tests. 

If the ' ' tests on completion ' ' be not successfully made by the 
Contractor within one month after the date fixed by the Contract for 
the completion for commercial use or for testing of the plant, and if, 
in the opinion of the Engineer, the tests are being unduly delayed, 
the Engineer may, in writing, call upon the Contractor under seven 
days' notice to make such tests, and on the expiry of such notice such 
tests shall forthwith be made by the Contractor. 

If, after the expiry of the said notice from the Engineer the Con- 
tractor neglects to make such tests, the Engineer may proceed to make 
such tests himself at the Contractor's risk and expense. 

Bight of Use before Tests. — If the Contractor neglects to make the 
tests on completion by the dates stipulated by the Contract, the Pur- 
chaser shall nevertheless have the right of using the plant at his own 
expense until the " tests on completion " are successfully carried out, 
but such use shall, provided the plant is used in a proper and normal 
manner, be at the Contractor's risk. 

At any time after the completion of the works, or any portion 
thereof as the case may be, on the site the Purchaser may, pending 
any arbitration under the Contract, use any portion of the plant reason- 
ably capable of being used, but in such case the Contractor shall be 
entitled to be paid in respect of any plant commercially used, a sum 
equal to five per cent, per annum (according to the period of the user) 
upon the amount withheld or deducted in respect of such plant. 

33. Time of Taking Over. — The plant, when erected on the site, 
shall be deemed to have been taken over by the Purchaser when the 
Engineer shall have certified in writing that the plant has fulfilled the 
Contract conditions and such certificate shall not be unreasonably with- 
held, nor shall the Engineer delay the issuing of his taking-over certi- 
ficate on account of minor omissions or defects, which do not affect the 
commercial use of the plant, provided always that the Contractor 
undertakes to make good such omissions and defects at the earliest 
possible moment. 

Interference mth Tests. — If by any act of the Purchaser or of the 
Engineer, or by the use of the plant as provided in clause 32, the Con- 
tractor shall be prevented from carrying out the " tests on comple- 
tion ' ' within two months from the date of the notice of completion 
specified in clause 32, unless in the meantime the plant shall have been 
proved not to be substantially in accordance with the Contract condi- 
tions, the plant shall be deemed to be taken over as on the last day 
of the said two months, and payments to the Contractor shall be made 
as if final satisfactory " tests on completion " had taken place, but 
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nevertheless the Contractor shall make the said tests during the period 
provided for maintenance as and when required by the Engineer upon 
fourteen days' notice in writing; and the obligations and liabilities of 
the Contractor in connection with such tests shall be the same as his 
obligations and liabilities in connection with the tests specified in 
clause 32, provided that the Purchaser shall pay the extra expense of 
such tests. 

34. Rejection of Defective Work. — If the completed plant, or any 
portion thereof, before it is taken over under clause 38 be defective, or 
fail to fulfil the requirements of the Contract, and the Contractor 
receive from the Engineer notice setting forth particulars of such defects 
or failure, the Contractor shall forthwith make the defective plant good, 
or alter the same to make it comply with the requirements of the 
Contract. Should he fail to do so within a reasonable time,, the Pur- 
chaser may reject and replace, within a reasonable time and at a 
reasonable price under competitive conditions, at the cost of the Con- 
tractor, the whole or any portion of the plant, as the case may be, 
which is defective or fails to fulfil the requirements of the Contract. 
The Contractor's full and extreme liability under this clause shall be 
satisfied by the payment to the Purchaser of the extra cost, if any, 
of such replacement, such extra cost being the ascertained difference 
between the price paid by the Purchaser, under competitive conditions, 
for such replacement and the contract price for the plant so replaced, 
and the repayment of any sum paid by the Purchaser to the Contractor 
in respect of such defective plant. Should the Purchaser not so replace 
the rejected plant within a reasonable time, the Contractor's full and 
extreme liability under this clause shall be satisfied by the repayment 
of all moneys paid by the Purchaser to him in respect of such plant. 
If such supply of defective plant shall have caused delay in the com- 
pletion of the Contract, so as to give rise to a claim for damages on 
the part of the Purchaser under clause 31, nothing contained in this 
clause shall interfere with or prejudice any rights of the Purchaser with 
respect to such claims, but such claims shall not in the case of plant 
replaced by the Purchaser as herein provided exceed 25 per cent of 
the contract value of the plant so replaced. 

If the defective plant be required by the Purchaser for commercial 
use, he shall be entitled to make use of the same, in a reasonable and 
proper manner, for a reasonable time sufficient to enable him to obtain 
other plant to replace it, the Contractor being allowed a reasonable 
sum for the use of the same, but the Purchaser shall not be entitled 
to any damages under clause 31 in respect of such time. 

35. Maintenance.— ¥or a period of twelve calendar months after 
the plant has been taken over under clause 33 the Contractor shall be 
responsible for any defects that may develop under the conditions pro- 
vided for by the Conttact, and undet proper use, arising from fauUy 
materials, design, or workmanship in the plant, but not otherwise. 
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and shall remedy such defects when called upon so to do by the Engi- 
neer, who shall state in writing in what respect any .portion is faulty. 

If it becomes necessary for the Contractor to replace or renew any 
defective portions of the plant under this clause, the provisions of this 
clause shall apply to the portions of the plant so replaced or renewed 
until the expiration of six months from the date of such replacement 
or renewal or until the end of the above-mentioned period of twelve 
months, whichever may be the later. If any defects be not remedied 
within a reasonable time, the Purchaser may proceed to do the work 
at the Contractor's risk and expense, but without prejudice to any 
other rights which the Purchaser may have against the Contractor in 
respect of such defects. 

If the replacement or renewals are of such a character as may 
affect the efficiency of the plant, the Purchaser shall have the right 
to give to the Contractor within one month of such replacement or 
renewal notice in writing that "tests on completion" be made, in 
which case such tests shall be carried out as provided in clause 32 
hereof. Should such tests show that the plant sustains the guarantees 
given in the Contract the cost of the tests shall be borne by the Pur- 
chaser. Should the guarantees not be sustained the cost of the tests 
shall be borne by the Contractor. 

All inspections, adjustments, replacements, or renewals carried 
out by the Contractor during the maintenance period shall be subject 
to the same General Conditions as the contract. 

Until the final certificate shall have been issued, the Contractor 
shall have the right of entry, at his own risk and expense, by. himself 
or his duly authorised representatives, whose names shall have pre- 
viously been communicated in writing to the Engineer, at all reason- 
able working hours, upon all necessary parts of the works for the pur- 
pose of inspecting the working and the records of the plant and taking 
notes therefrom, and, if he desire, at his own risk and expense, making 
any tests, subject to the approval of the Engineer which shall not be 
unreasonably withheld. 

36. Regulations of Local Authorities. — The Contractor shall 
throughout the continuance of the Contract, and in respect of all 
matters arising in the performance thereof, conform at his own expense 
with all Acts of Parliament and with all regulations and by-laws of 
the local or other authorities which shall be applicable to the works, 
and shall not in the performance of the Contract in any manner en- 
danger the safety or unlawfully interfere with the convenience of the 
public. The Purchaser shall, when desired, afford all reasonable assist- 
ance to the Contractor in obtaining informiation as to special local 
conditions. 

37. Arbitration. — If at any time any question, dispute, or differ- 
ence whatsoever shall arise between the Purchaser or the Engineer and 
the Contractor upon, or in relation to, or in connection with, the Con- 
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tract, either party may forthwith give to the other notice in writing 
of the. existence of such question, dispute, or difference, and the same 
shall be referred to the arbitration of a person to be mutually agreed 
upon, or, failing agreement, to some person appointed by the President 
for the time being of The Institution of Electrical Engineers. This 
submission shall be deemed to be a submission to arbitration within 
the meaning of the Arbitration Act, 1889, or any statutory modification 
thereof. 

The award of the arbitrator shall be final and binding on the 
parties. Upon every or any such reference, the costs of and incidental 
to the reference and award respectively shall be in the discretion of the 
arbitrator, who may determine the amount thereof, or direct the same 
to be taxed as between solicitor and client, or as between party and 
party, and shall direct by whom and to whom, and in what manner 
the same shall be borne and paid. 

Work under the Contract shall, if reasonably possible, continue 
during the arbitration proceedings, and no payments due or payable 
by the Purchaser shall be withheld on account of such proceedings. 

38. Construction of Contract. — The contract shall in all respects 
be construed and operate as an English contract and in conformity 
with English law, and all payments thereunder shall be made in 
sterling money. 

39. Marginal Notes. — The marginal notes hereto shall not affect 
the construction hereof. 



CONDITIONS TO BE OBSEEVED IN TENDERING. 

Tenderer's Specification. — The Ttenderer is required to fill in the 
details of his Tender in the spaces provided for the purpose. Such 
statement will be accepted in Heu of a detailed Specification, but the 
Tenderer is at liberty to add any details and conditions that he may 
deem desirable, and in the event of his doing so shall print or type the 
same and annex the added matter to the Specification returned by 
him, but such additional details and conditions shall not be binding 
on the Purchaser unless they are approved by him and incorporated 

in the Contract. 

Tenders.— The copy of the Specification supplied, together with the 
General Conditions and Drawings, sealed and marked " Tender for 

" shall subject to the 
preceding clause be returned intact with the Tender Form and Schedules, 
if any, filled up and signed, addressed to and 

must be received by him before on 

The Purchaser reserves to himself the right of acceptmg a separate 
Tender or separate Tenders for any one or more of the sections of the 
Specification. 
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The Purchaser does not bind himself to accept the lowest or any 
Tender, nor will he be responsible for, or pay for, expenses or losses 
which may be incurred by any Tenderer in the preparation of his Tender, 
except as provided by clause 3 of the General Conditions. 

The sum deposited by the Tenderer on application for the Specifica- 
tion will be refunded to him within one month of the date of the 
adjudication upon the Tenders, unless the Tender was not made in good 
faith, in which case the deposit shall be forfeited. A duplicate copy of 
the Specification and General Conditions shall on request be supplied to 
Tenderers without charge, and extra copies of the drawings at schedule 
rates. 

[Note. — It is essential that the advertisement inviting 
Tenders should notify a suitable place where the General Con- 
ditions, Specification, and Drawings may be inspected, and 
should give such particulars of the class of plant and apparatus 
required under each section as will enable contracting firms to 
decide, without obtaining the Specification, whether they are 
able to tender, and should also state the amount of the deposit 
to be paid for the General Conditions, Specification, and 
Drawings.] 
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APPENDIX II. 

Model Conditions of Sale issued by the British 
Electrical and Allied Manufacturers' Association. 

[Reprinted by kind permission of the Association. ] 

[Note. — As has been stated in the Preface, these con- 
ditions, being conditions relating to the sale of goods and not 
to the construction of plant or works, are rather outside the 
scope of this work. In addition, they are not yet so generally 
accepted, even by electrical manufacturers, as the model 
clauses issued by the Institution of Electrical Engineers. 
Nevertheless they are of great interest, and it is believed that 
Engineers and others may welcome the opportunity of seeing 
them here reprinted in a convenient form.] 

CONDITIONS OF SALE (A) OF GOODS FOE USE IN THE 
UNITED KINGDOM EXCLUSIVE OF EEECTION. 

1. General. — The aeceptajice of this tender includes the acceptance 
of the following terms and conditions : — 

2. Validity. — Unless previously withdrawn, this tender is open for 
acceptance within thirty days only from date hereof. 

3. Acceptance. — The acceptance of this tender rnust be accom- 
panied by sufficient information to enable us to proceed with the order 
forthwith, otherwise we are to be at liberty to amend the tender prices 
to cover any increase in cost which has taken place after acceptance. 
Any samples submiitted must be returned to our works, carriage paid, 
within one month from despatch, or paid for. 

4. Packing. — Unless otherwise specified in this tender, all wooden 
packing cases, skids, drums, &c., must be returned to our works at 
your expense and in good condition within one month of receipt, 
otherwise they will be charged for. 

5. Limits of Contract. — This tender includes only such goods, 
accessories, and work as are specified herein. 

6. Drawings, &c. — All descriptive and forwarding specifications, 
drawings, and particulars of weights and dimensions submitted with 
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this tender are approximate only, and the descriptions and illustrations 
contained in our catalogues, price lists, and other advertisement matter, 
are intended merely to present a general idea of the goods described 
therein, and none of these shall form part of the contract. After 
acceptance of this tender, a set of certified outline drawings will be 
supplied free of charge if desired. 

7. Tests. — Our manufactures are carefully inspected and, where 
practicable, submitted to our standard tests at our works before 
despatch. If special tests or tests in the presence of you or your repre- 
sentative are required, these will be charged for extra, and in the event 
of any delay on your part in attending such tests after seven days' notice 
that we are ready, the tests will proceed in your absence, and shall bo 
deemed to have been made in your presence. Unless otherwise 
provided all tests must be made at our works. 

8. Perjoifnance. — The figures given for performance are based 
upon our experience, and are such as we expect to obtain on test, but 
we will only accept liability for failure to obtain the figures given, when 
we guarantee such figures within specified margins, known as " toler- 
ances," under an agreed penalty (as liquidated damages) and bonus if 
the figures obtained exceed the tolerances. You assume responsibility 
for the capacity and performance of the goods being sufiicient and 
suitable for your purpose. 

In the event of the goods being defective, or the performance 
failing to fulfil the terms of such guarantee, reasonable time and oppor- 
tunity to remedy the defect or to comply with the terms of the 
guarantee shall be given to us; if we fail to do so, you may cancel the 
contract, as regards such portion of the goods as are defective or fail to 
fulfil the guarantee, by notice in writing as from that date, but such 
cancellation must take place before despatch. In any case, our full 
and extreme liability for such defects or failures shall be discharged by 
the payment of any penalty which may have accrued under clause 9, 
and by the repayment of any sum paid by you to us in respect of such 
defective goods. 

9. Despatch. — The time given for despatch is to date from receipt 
by us of a written order to proceed, and of all the necessary information 
and drawings to enable us to put the work in hand. We will use our 
best endeavours to despatch on the date given, but will accept no 
liability for failure to do so unless a guarantee shall have been given in 
writing under an agreed penalty (as liquidated damages) for late 
despatch, and you have suffered loss by our delay. Should despatch be 
hindered or delayed by your instructions or lack of instructions or by 
any cause whatsoever beyond our reasonable control, including strikes, 
lock-outs, war, fire, accidents, or defective material, a reasonable exten- 
sion of time shall be granted. In the event of the suspension of the 
work by your instructions or lack of instructions, the contract price 
shall be increased to cover any extra expense thereby incurred by us. 
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10. Delivery. — Unless otherwise specified the price quoted includes 
delivery within railway companies' free delivery area only on orders of 
the value of £ and upwards, subject to the railway company's 
conditions. Orders below £ in value will be consigned carriage 
forward. 

11. Terms of Payment. — Where no other terms of payment have 
been agreed, payment in respect of any of the goods shall be due on 
notification by us that they have been tested under clause 7, or that 
they are ready for despatch. 

Any liability on our part is subject to the terms of payment and all 
your other obligations to us under the contract being strictly observed. 

12. Storage. — If we do not receive forwarding instructions within 
seven days after date of notification that the goods have been tested 
under clause 7 or are ready for despatch, you shall take delivery or 

_ arrange for storage. We are prepared, however, if our storage facilities 
permit, to store the goods, mailing a charge of per ton per 

week until the goods are despatched, and the goods shall be paid for 
as if they had been despatched. Any charges for storage or demurrage 
after despatch must be paid for by you. 

13. Damage in Transit. — When the price quoted includes delivery, 
we will repair or replace free of charge goods damaged in transit pro- 
vided the carriers and ourselves receive written notification of such 
damage within three days of delivery, but not otherwise. 

14. Guarantee. — For a period of six calendar months after the 
goods have been despatched, and subject to clause 13, our liability is 
limited to making good any defects developing in goods of our own 
manufacture under proper use and arising solely from faulty design, 
materials, or workmanship, provided always that such defective parts 
are promptly returned free to our works, unless otherwise arranged. 
The repaired or new parts will be delivered free within railway com- 
panies' free delivery area. At the termination of such period all further 
liability on our part ceases. In the case of goods not of our manufac- 
ture, you are entitled to the benefit of any guarantee given to us in 
respect thereof. 

15. Patents. — In the event of any claim being made or action 
being brought against you in respect of infringement of patents by the 
manufacture or sale by us of goods supplied to you hereunder, you are 
to notify us immediately, and we shall be at liberty with your assistance 
if required, but at our expense, to conduct all negotiations for the settle- 
ment of the same or any litigation that may arise therefrom ; subject to 
such notification and provided that no such goods, or any part thereof, 
shall be used for any purpose other than that for which we supply them, 
we will indemnify you in respect of any such claims. 

16. Arhitrwtion. — If at any time any question, dispute, or difference 
whatsoever shall arise between you and ourselves upon, in relation to, 
or in connection with the contract, either of us may give to the other 

E.G. 7 
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notice in writing of the existence of such question, dispute, or differ- 
ence, and the same shall be referred to the arbitration of a person to 
be mutually agreed upon, or failing agreement, of some person 
appointed by the president for the time being of the Institution of 
Electrical Engineers. The submission shall be deemed to be a sub- 
mission to arbitration within the meaning of the Arbitration Act, 1889, 
or any statutory modification thereof. 

17. Legal Construction. — The contract shall in all respects be 
construed and operate as an English contract and in conformity with 
English law. 

CONDITIONS OF SALE (B) OF GOODS FOR USE IN THE 
UNITED KINGDOM INCLUSIVE OF EEECTION. 

1. Oeneral. — The acceptance of this tender includes the acceptance 
of the following terms and conditions : — 

2. Validity. — Unless previously withdrawn, this tender is open for 
acceptance within thirty days only from date hereof. 

3. Acceptance. — The acceptance of this tender must be accom- 
panied by sufficient information to enable us to proceed with the order 
forthwith, otherwise we are to be at liberty to amend the tender prices 
to cover any increase in cost which has taken place after acceptance. 
Any samples submitted must be returned to our works, carriage paid, 
within one month from date of despatch, or paid for. 

4. Packing. — Unless otherwise specified in this tender, all packing 
material is our property and is at our disposal. 

5. Limits of Contract. — This tender includes only such goods, 
accessories, and works a-s are specified herein. 

6. Drawings, &c. — All descriptive and forwarding specifications, 
drawings and particulars of weights, and dimensions submitted with 
this tender are approximate only, and the descriptions and illustrations 
contained in our catalogues, price lists, and other advertisement matter, 
are intended merely to present a general idea of the goods described 
therein, and none of these shall form part of the contract. After 
acceptance of this tender, two sets of certified outline drawings will be 
supplied free of charge if desired. 

7. Tests. — Our manufactures are carefully inspected and, where 
practicable, submitted to our standard tests at our works before 
despatch. If special tests other than those specified in this tender are 
required, or tests in the presence of you or your representative, these 
wiU be charged for extra, and in the event of any delay on your part in 
attending such tests after seven days' notice that we are ready, the 
tests will proceed in your absence, and shall be deemed to have been 
made in your presence. 

8. Performance. — The figures given for performance are based 
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upon our experience and are such as we expect to obtain on test, 'but 
we will only accept liability for failure to obtain the figures given, when 
we guarantee such figures within specified margins, known as " toler- 
ances," under an agreed penalty (as liquidated damages) and bonus if 
the figures obtained exceed the tolerances. You assume responsibility 
for the capacity and performance of the goods being sufficient and 
suitable for your purpose. 

In the event of the goods being defective, or the performance 
failing to fulfil the terms of such guarantee, reasonable time and oppor- 
tunity shall be given to us to remedy any defect or to comply with the 
terms of the guarantee. If we fail to do so, you may reject the goods 
which are defective or fail to fulfil the guarantee of performance. If 
the tests under clause 7 are carried out at our works, such rejection 
must take place before despatch. In any case our full and extreme 
liability for such defects or failures shall be discharged by the payment 
of the penalties, if any, which may have accrued under clause 10 up 
to the date of rejection, and by the repayment of any sum paid by you 
to us in respect of such rejected plant. In the event of such rejection, 
we shall be willing to arrange with you for the use of the goods for a 
reasonable time at a reasonable price. 

9. Delivery. — Unless otherwise specified the price quoted includes 
delivery within railway companies' free delivery area only, and is 
subject to the railway companies' conditions. 

10. Completion and Penalty for Delay. — The times given for 
delivery and completion are to date from receipt by us of a written 
order to proceed, and of all the necessary information and approval of 
drawings to enable us to put the work in hand. We will use our best 
endeavours to keep to the dates given, but will accept no liability for 
failure to do so unless a guarantee shall have been given in writing to 
complete within a specified time. If we fail to complete within the 
time guaranteed or any agreed extension thereof, and you shall have 
suffered loss by our delay, we will agree to a penalty not exceeding in 
any case one-half of one per cent, per week reckoned on the contract 
value of such portion only of the goods as cannot by reason of our delay 
be used commercially during each week between the appointed or 
extended time, as the case may be, and the actual date of completion, 
or notice of completion under clause 13, or putting into commercial use, 
or cancellation of the contract (whichever may be the earlier), and such 
penalty shall be in full satisfaction of our liability for delay, but shall 
not in any case exceed 25 per cent, (twenty rfive per cent.) of the 
contract value of such portion of the plant. 

Should completion be hindered or delayed by extensions to the 
contract, deviations from the specification, suspension of the works, or 
any act or default on your part, or any cause whatsoever beyond our 
reasonable control, including civil commotions, strikes, lock-outs, 
epidemics, unusual inclemency of the weather, war, fire, accidents, or 
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defective material, and whether such delay or impediment occur before 
of after the time or extended time for completion, you shall grant us 
from time to time such extension of time, either prospectively or retro- 
spectively, as may be reasonable, and any such extension of time shall 
exonerate us from any liability in respect of such delay. 

11. Erection. — Unless otherwise stated, our tender includes the 
requisite skilled supervision of erection only. 

You shall provide suitable access to, and possession of the site, 
proper foundations ready to receive the plant as and when delivered, 
adequate crane, lifting tackle and scaffolding, all other labour, masons', 
joiner?', and builders' work, suitable protection for the plant from time 
of delivery, and all necessary facilities and adequate assistance. All of 
these to be supplied at your expense, both for unloading and erection, 
to enable the work to be expeditiously and continuously carried out 
under our supervision. 

12. Extra Cost. — Should we incur extra cost owing to suspension 
of the work by your instructions or lack of instructions, interruptions, 
delays, overtime, unusual hours, mistakes, or work for which we are 
not responsible, such extra cost as well as the cost incurred by keeping 
any of our men on the site after completion of erection, shall be added 
to the contract price and paid for accordingly. 

13. Time of Taking Over. — The plant shall be deemed to have been 
taken over by you when erection is completed, or on completion of tests 
on site when included, or one calendar month after it shall have been 
put into commercial use (whichever may be the earlier) : provided that 
in any case the plant shall be deemed to have been taken over at the 
expiration of two calendar months after we shall have given you written 
notice that it is complete, unless in the meanwhile tests shall have been 
made showing that it is not complete. 

The time of taking over shall not be delayed on account of 
additions, minor omissions or defects, which do not materially affect the 
commercial use of the plant. 

14. Terms of Paym,ent. — Where no other terms of payment have 
been agreed payment shall be made by you as follows : 

1 . Progress payments of eighty per cent. of. the contract value of 

goods as and when delivered from time to time on site and of 
work done on site respectively. 

2. Ten per cent, as and when goods have been taken over, or have 
been deemed to have been taken over by you. 

3. The balance one calendar month after payment of the above ten 
per cent, has become due. 

Minor defects in the goods, not of such importance as to affect 
materially their commercial use, shall entitle you to retain from the 
last-mentioned payment only such sum as represents the value of such 
incomplete or defective details, and any sum so retained shall be paid 
upon such omissions or defects being remedied, which will be done by 
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us at the earliest opportunity. In the event of any portion ^i thp^sint j 



being reject'Cd under clause 8, any sums paid to us shall be, applied tsji' 
payments due for the accepted portions of the plant, and th^)^Jj^He^„ 
shall be refunded; should the whole plant be rejected all sums paid 
shall be refunded. Any liability on our part is subject to the terms of 
payment and all your other obligations to us under the contract being 
strictly observed. 

In cases where we are unable, from causes beyond our control, to 
deliver all or any of the goods when ready, or to proceed with the 
erection of such goods as we have already delivered, you will find and 
pay the cost of suitable storage and efficient protection, including fire 
insurance. If our facilities permit we will arrange for storage at our 
works at a charge of not less than per ton per week. In any 

case you will make the progress payments of eighty per cent, as if 
delivery had been made ; further, you will make the first above-men- 
tioned payment of ten per cent, within one calendar month from the 
date of notification that the plant is ready for delivery, and the final 
payment of ten per cent, within three calendar months from date of 
such notification. 

15. Liability for Accidents and Damages. — Until the goods shall 
have been taken over, or be deemed to have been taken over under 
clause 13, our sole liability for accidents and damages is as follows : — 

1. We will indemnify you against direct damage or injury to your 
property or person or that of others caused by the negligence 
of ourselves or of our servants, but not otherwise, to the extent 
of repairing the damage to property or compensating personal 
injury, provided that such damage or injury is not caused or 
does not arise wholly or partially from your acts or omissions, 
or the acts or omissions of others, or is not due to circumstances 
over which we have no reasonable control, and provided always 
that our total liability for loss, damage, or injury, shall not 
exceed the total value of the contract. 

2. We will indemnify you against claims and actions brought 
against you by persons in our employ on the site under the 
Workmen's Compensation Act, 1906, or other statute in force 
at the time dealing with employers" liabihty for injuries 
sustained by employees. 

We will not be liable for loss due to stoppage of machinery, or for 
any other damage, losses, or injuries of any kind whatsoever. 

After such taking over all Hability on our part under this clause 

ceases. 

16. Guarantee. — For a period of six calendar months after the 
goods shall have been taken over, or be deemed to have been taken over 
under clause 13, our liability is limited to making good any defects in 
goods of our own manufacture developing under proper use and arising 
solely from faulty design, materials, or workmanship ; provided always 
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that such defective parts are promptly returned free to our works unless 
otherwise arranged. The repaired or new parts will be delivered free 
within railway companies' free delivery area. At the termination of 
such period all further liability on our part ceases. In the case of goods 
not of our manufacture, you are entitled to the benefit of any guarantee 
given to us in respect thereof. 

17. Paiewts.— In the event of any claim being made or action being 
brought against you in respect of infringement of patents by the manu- 
facture or sale by us of goods supplied to you hereunder, you are to 
notify us immediately, and we shall be at liberty with your assistance 
if required, but at our expense, to conduct all negotiations for the settle- 
ment of the same or any litigation that may arise therefrom ; subject to 

' such notification and provided that no such goods, or any part thereof, 
shall be used for any purpose other than that for which we supply them, 
we will indemnify you in respect of any such claims. 

18. Arbitration. — If at any time any question, dispute, or differ- 
ence whatsoever, shall arise between you and ourselves upon, in relation 
to, or in connection with the contract, either of us may give to the other 
notice in writing of the existence of such question, dispute, or difference, 
and the same shall be referred to the arbitration of a person to be 
mutually agreed upon, or, failing agreement, of some person appointed 
by the President for the time being of the Institution of Electrical 
Engineers. The submission shall be deemed to be a submission to 
arbitration within the meaning of the Arbitration Act, 1889, or any 
statutory modification thereof. 

19. Legal Construction. — The contract shall in all respects be 
construed and operate as an English contract and in conformity with 
English law. 

CONDITIONS OF SALE (A E) OF GOODS SOLD IN OE PEOM 

THE UNITED KINGDOM FOE SHIPMENT ABEOAD 

EXCLUSIVE OF EEECTION. 

1. General. — The acceptance of this tender includes the acceptance 
of the following terms and conditions: — 

2. Validity. — Unless previously withdrawn, this tender is open for 
acceptance for the period stated therein, or when no period is stated, 
within thirty days only from date hereof. 

3. Acceptance. — The acceptance of this t«nder must be accom- 
panied by sufficient information to enable us to proceed with the order 
within the above-mentioned period, otherwise we are to be at liberty to 
amend the tender prices to cover any increase in cost which has taken 
place after acceptance. Any samples submitted must be returned to 
our works, carriage paid, within one month from receipt, or paid for. 

4. Packing. — Unless otherwise specified in this tender, packing in 
accordance with our standard export practice is included. 
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5. Limits of Contract. — This tender includes only such goods, 
accessories, and work as are specified herein. 

6. Drawings, d;o. — All drawings, descriptive matter, weights, 
dimensions, and shipping specifications submitted with this tender, and 
the descriptions and illustrations contained in our catalogues, price lists, 
and other advertising matter are approximate only, and are intended 
merely to present a general idea of the goods described therein. After 
acceptance of this tender, a set of certified outline drawings will be 
supplied free of charge if desired. Every reasonable precaution will be 
taken to ensure accuracy of the weights and dimensions shown on the 
despatch notes or shipping documents, but such figures must be taken 
as subject to u margin of ten per cent. 

7. Tests. — Our manufactures are carefully inspected and, where 
practicable, submitted to our standard tests at our works before 
despatch. If special tests or t^sts in the presence of you or your repre- 
sentative are required, these will be charged for extra, and in the event 
of any delay on your part in attending such tests after seven days' 
notice that we are ready, the test will proceed in your absence, and 
shall be deemed to have been made in your presence. Unless otherwise 
provided all tests must be made at our works. 

8. Performance. — Any figures given for performance are based 
upon our experience and are such as we expect to obtain on test, but 
we will only accept liability for failure to obtain the figures given, when 
we guarantee such figures ■ within specified margins, known as 
"tolerances," under an agreed penalty (as liquidated damages) and 
bonus if the figures obtained exceed the tolerances. You assume 
responsibility for the capacity and performance of the goods being 
sufficient and suitable for your purpose. In the event of the goods 
being defective, or the performance failing to fulfil the terms of such 
guarantee, reasonable time and opportunity to remedy the defect or 
to comply with the terms of the guarantee shall be given to us ; if we 
fail to do so, you may cancel the contract as regards su£h portion of the 
goods as are defective or fail to fulfil the guarantee by notice in writing 
as from that date, but such cancellation must take place before 
despatch. In any case our full and extreme habihty for such defects 
or failures shall be discharged by the payment of any penalty which 
may have accrued 'under clause 9, and by the repayment of any sum 
paid by you in respect of such defective goods. 

9. Despatch.— The time given for despatch is to date from receipt 
by us of a written or telegraphic order to proceed, and of all the neces; 
sary information and drawings to enable us to put the work in hand. 
We will use our best endeavours to despatch on the date given, but 
will accept no liability for failure to do so unless a guarantee shall have 
been given in writing under an agreed penalty (as liquidated damages), 
for late despatch and you have suffered loss by our delay. Should 
despatch be hindered or delayed by your instructions or lack of instruc-. 



104 GENERAL CONDITIONS IN ENGINEERING CONTRACTS. 

tions, or by any cause whatsoever beyond our reasonable control, 
including strikes, lock-outs, war, fire, accidents, or defective material, 
a reasonable extension of time shall be granted. In the event of the 
suspension of the work by your instructions or lack of instructions, the 
contract price shall be increased to cover any extra expense thereby 
incurred by us. 

10. Delivery. — Delivery f.o.b. port stated in this tender is 
included. 

11. Terms of Payment. — Where no other terms of payment are 
expressly provided in this tender, the prices quoted are strictly net, 
and payment in full in respect of any of the goods shall be due upon 
presentation of shipping documents and invoices in the United 
Kingdom; or if the bills of lading have not been taken out by us, then 
upon presentation of invoices and notifications from us that the goods 
have been tested under clause 7, or that they are ready for despatch. 

Any liability, on our part is subject to the terms of payment and 
all your other obligations to us under the contract being strictly 
observed. 

12. Storage. — If we do not receive forwarding instructions suffi- 
cient to enable us to despatch within fourteen days after notification 
that the goods have been tested under clause 7, or that they are ready 
ior despatch, you shall take delivery or arrange for storage. We are 
:prepared, however, if storage facilities permit, to store the goods, 
making a charge of 5s. per ton, or 40 cubic feet, per week, until the 
: goods are despatched, and the goods shall be paid for as if they had 

been despatched. Any charges for storage or demurrage after despatch 
must be paid for by you. 

13. Dam,age in Transit. — We will not be responsible for loss or 
damage to goods beyond the point of shipment, nor shall we be under 
any obligation to give you further notice, statutory or other, that we 
accept no responsibility. When bills of lading are taken out by us, we 
will, on your irtstructions and at your expense, insure against loss or 
other risk, and will, on receipt of your indemnity, take all reasonable 
steps to recover from the underwriters any loss or damage for which 
they may be liable. 

14. Guarantee. — For a period of twelve calendar months after the 
goods have been despatched, and subject to clause 13, our liability is 
limited to making good any defects developing in goods of our own 
manufacture under proper use and arising solely from faulty design, 
materials, or workmanship, provided always that such defective parts 
are promptly returned free to our works, unless otherwise arranged. 
The repaired or new parts will be delivered free of charge f.o.b. British 
port of shipment. At the termination of such period all liability on our 
part ceases. In the case of goods not of our manufacture, you are 
entitled to the benefit of any guarantee given to us in respect thereof. 

15. Patents. — In the event of any claim being made or action 
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being brought against you in respect of infringement of patents by the 
manufacture or sale by us of goods supplied to you hereunder, you are 
to notify us immediately, and we shall be at liberty with your assist- 
ance, if required, but at our expense, to conduct all negotiations for 
the settlement of the same or any litigation that may arise therefrom ; 
subject to such notification and provided that no such goods, or any 
part thereof, shall be used for any purpose other than that for which 
we supply them, we will indemnify you in respect of any such claims. 

16. Arbitraiion. — If at any time any question, dispute, or differ- 
ence whatsoever shall arise between you and ourselves upon, in relation 
to, or in connection with the contract, either of us may give to the 
other notice in writing of the existence of such question, dispute, or 
difference, and the same shall be referred to the arbitration in England 
of a person to be mutually agreed upon, or failing agreement, of some 
person appointed by the President for the time being of the Institution 
of Electrical Engineers. This submission shall be deemed to be a sub- 
mission to arbitration within the meaning of the Arbitration Act, 1889, 
or any statutory modification thereof. 

17. Legal Construction. — The contract shall in all respects be 
construed and operate as an English contract, and in conformity with 
English law, and unless otherwise arranged, is subject to the jurisdic- 
tion of the English Courts. 

CONDITIONS OF SALE (B E) OF GOODS SOLD IN OE FEOM 
THE UNITED KINGDOM FOE USE ABEOAD INCLUSIVE 

OF EEBCTION. 

1. General.— The acceptance of this tender includes the acceptance 
of the following terms and conditions: — 

2. Validity.— Vnless previously withdrawn, this tender is open for 
acceptance for the period stated therein, or when no period is stated, 
within sixty days only from date hereof. 

3. Acceptance.— The acceptance of this tender must be accom- 
panied by sufficient information to enable us to proceed with the order 
forthwith, otherwise we are to be at liberty to amend the tender prices 
to cover any increase in cost which has taken place after acceptance. 
Any samples submitted must be returned to our works, carnage paid, 
within one month from receipt, or paid for. 

4. Pftcfcm^.— Unless otherwise specified in this tender, packing in 
accordance with our standard export practice is included, and all 
packing material is our property and is at our disposal. 

5. Limits of Contract.— This tender includes only such goods, 
accessories, and work as are specified herein. 

6. Draivings, dc.—All drawings, descriptive matter, weights, 
dimensions, and shipping specifications, and the descriptions and illus- 
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trations contained in our catalogues, price lists, and other advertise- 
ment matt-er submitted with this tender are approximate only, and are 
intended merely to present a general idea of the goods described 
therein, and none of these shall form part of the contract. After 
acceptance of this tender, a set of certified outline drawings will be 
supplied free of charge if desired. Every reasonable precaution will be 
taken to ensure accuracy of the weights and dimensions shown on the 
despatch notes or shipping documents, but such figures must be taken 
as subject to a margin of 10 per cent. 

7. Tests. — Our manufactures are carefully inspected and, where 
practicable, submitted to our standard tests at our works before 
despatch. If special tests other than those specified in this tender are 
required, or tests in the presence of you or your representative, these 
will be charged for extra, and in the event of any delay on your part in 
attending such tests after seven days' notice that we are ready, the 
tests will proceed in your absence, and shall be deemed to have been 
made in your presence. 

8. Performance. — The figures given for performance are based 
upon our experience, and are such as we expect to obtain on test, but 
we will only accept liability for failure to obtain the figures given,, 
when we guarantee such figures within specified margins, known as- 
"tolerances," under an agreed penalty (as liquidated damages) and 
bonus if the figures obtained exceed the tolerances. You assume 
responsibility for the capacity and performance of the goods being, 
sufficient and suitable for your purpose. In the event of the goods, 
being defective, or the performance failing to fulfil the terms of such 
guarantee, reasonable time and opportunity shall be given to us to 
remedy any defect or to comply with the terms of the guarantee. If 
we fail to do so you may reject the goods which are defective, or fail 
to fulfil the guarantee of performance. If the tests under clause 7 are 
carried out at our works, such rejection must take place before 
despatch. In any case our full and extreme liability for such defects 
or failures shall be discharged by the payment of the penalties, if any, 
which may have accrued under clause 10, up to the date of rejection, 
and by the repayment of any sum paid by you to us in respect of such 
rejected plant. In the event of such rejection we •shall be willing to 
arrajige with you for the use of the goods for a reasonable time at a 
reasonable price. 

9. Delivery. — Unless otherwise agreed, delivery f.o.w. port stated 
in our tender is included. Duties chargeable by the Government of 
the country to which the goods are consigned are not included and are 
payable by you. Freight, insurance, lighterage, landing charges, dock 
and port dues, are based on the rates obtainable at the date this 
tender is made. If these rates have increased or decreased from any 
cause between the time the tender is submitted and the date on which 
these charges are incurred, our price will be increased or decreased by 
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the net amount of the increase or decrease in such charges. Cost of 
carriage from wharf to site is payable by you. 

10. Completion and Penalty for Delay.— The times given for 
delivery and completion are to date from receipt by us of a written 
order to proceed, and of all the necessary information and approval of 
drawings to enable us to put the work in hand. We will use our best 
endeavours to keep to the dates given, but will accept no liability for 
failure to do so unless a guarantee shall have been given in writing to 
complete within a specified time. If we fail to complete within the 
time guaranteed or any agreed extension thereof, and you shall have 
suffered loss by our delay, we will agree to a penalty not exceeding in 
any case one-half of one per cent, per week reckoned on the contract 
value of such portion only of the goods as cannot by reason of our delay 
be used commercially during each week between the appointed or 
extended time as the case may be, and the actual date of completion, 
or notice of completion under clause 13, or putting into commercial 
use, or cancellation of the contract (whichever may be the earlier), and 
such penalty shall be in full satisfaction of our liabihty for delay, but 
shall not in any case exceed 25 per cent, (twenty-five per cent.) of the 
contract value of such portion of the plant. 

Should completion be hindered or delayed by extensions to the 
contract, deviation from the specification, suspension of the works, or 
any act or default on your part, or any cause whatsoever beyond our 
reasonable control, including civil commotions, strikes, lock-outs, 
epidemics, unusual inclemency of the weather, war, fire, accidents, or 
defective material, and whether such delay or impediment occurring 
before or after the time or extended time for completion, you shall 
grant us from time to time such extension of time, either prospectively 
or retrospectively, as may be reasonable, and any such ext-ension of 
time shall exonerate us from any liability in respect of such delay. 

11. Erection. — Unless otherwise stated, our tender includes the 
requisite skilled supervision of erection only. 

You shall provide suitable access to, and possession of the site, 
proper foundations ready to receive the plant as and when delivered, 
adequate craJie, lifting tackle and scaSolding, all other skilled and 
unskilled labour, masons', joiners', and builders' work, suitable pro- 
tection for the plant from time of delivery, the necessary lighting of 
the building during erection, and all necessary facilities and adequate 
assistance. All of these to be supplied at your expense, both for 
unloading and erection, to enable the work to be expeditiously and 
continuously carried out under our supervision. 

12. Extra Cost. — Should we incur extra cost owing to suspension 
of the work by your instructions, or lack of instructions, interruptions, 
delays, overtime, unusual hours, mistakes, or work for which we are 
not responsible, such extra cost, as well as the cost incurred by keeping 
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any of our men on the site after completion of erection, shall be added 
to the .contract price and paid for accordingly. 

13. Time of Taking Over. — The plant shall be deemed to have 
been taken over by you when erection is completed, or on completion 
of tests on site when included, or one calendar month after it shall 
have been put into commercial use (whichever may be the earlier), 
provided that in any case the plant shall be deemed to have been taken 
over at the expiration of two calendar months after you shall have 
received written notice that it is complete, unless in the meanwhile 
tests shall have been made showing that it is not complete. 

The time of taking over shall not be delayed on account of 
additions, minor omissions, or defects, which do not materially affect 
the commercial use of the plant. 

14. Terms of Payment. — Where no other terms of payment have 
been agreed payments shall be made by you as follows: — 

1. Eighty per cent, of the contract value of goods as and when 

shipped. 

2. Ten per cent, as and when goods have been taken over, or have 
been deemed to have been taken over by you. 

3. The balance three calendar months after payment of the above 
ten per cent, has become due. 

.Minor defects in the goods, not of such importance as to affect 
materially their commercial use, shall entitle you to retain from the 
last-mentioned payment only such sum as represents the value of such 
incomplete or defective details, and any sum so retained shall be paid 
upon such omissions or defects being remedied, which will be done by 
us at the earliest opportunity. In the event of any portion df the plant 
being rejected under clause 8, any sums paid to us shall be tipplied to 
payments due for the accepted portions of the plant, and the balance 
shall be refunded ; should the whole plant be rejected all sums paid 
shall be refunded. Any liability on our part is subject to the terms of 
payment, and all your other obligations to us under the contract being 
strictly observed. 

In cases where we are unable, from causes beyond our control, to 
.ship all or any of the goods when ready, or proceed with the erection 
of such goods as we have already delivered, you will find and pay the 
cost of suitable storage and efficient protection, including fire insur- 
ance. If our facilities permit we will artange for storage at our works 
at a charge of not less than 5s. per ton, or 40 cubic feet, per week. In 
any case you will make progress payments of eighty per cent, as if 
shipment had been made ; further, you will make the first above- 
mentioned payment of ten per cent, within six calendar months from 
the date of notification that the plant is ready for shipment, and the 
final payment of ten per cent, within nine calendar months from date 
of such notification. In the event of loss or damage in transit the 
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purchaser shall pay the Contractor the full contract value of the plant 
so lost or damaged. 

15. Liability for Accidents and Damages.— Until the goods shall 
have been taken over, or be deemed to have been taken over under 
clause 13, our sole liability for accidents and damages is as follows: — 

1. We vi^ill indemnify you against direct damage or injury to your 
property or person or that of others caused by the negligence of 
ourselves or of our servants, but not othenvise, to the extent of 
repairing the damage to property or compensating personal 
injury, provided that such damage or injury is not caused or 
does not arise wholly or partially from your acts or omissions or 
the acts or omissions of others, or is not due to circumstances 
over which we have no reasonable control, and provided always 
that our total liability for loss, damage, or injury, shall not 
exceed the total value of the contract. 

2. We will indemnify you against claims and actions brought 
against you by persons in our employ on the site under the 
Workmen's Compensation Act, 1906, or other statute in force 
at the time dealing with employers' liability for injuries 
sustained by employees. 

We will not be liable for loss due for stoppage of machinery, or 
for any other damage, losses, or injuries of any kind whatsoever. 

After such taking over, all liability on our part under this clause 
ceases. 

16. Guarantee. — For a period of six calendar months after the 
goods shall have been taken over, or be deemed to have been taken 
over under clause 13, our liability is limited to repairing or replacing 
any defective parts developing in goods of our own manufacture under 
proper use and arising solely from faulty design, materials or work- 
manship ; provided always that such defective parts are promptly 
returned free to our works unless otherwise arranged. The repaired 
or new parts will be delivered free of charge f.o.w. port stated in our 
tender. At the termination of such period all Hability on our part 
ceases. In the case of goods not of our manufacture, you are entitled 
to the benefit of any guarantee given to us in respect thereof. 

17. Patents.— In the event of any claim being made or action 
being brought against you in respect of infringement of patents by the 
manufacture or sale by us of goods supplied to you hereunder, you 
are to notify us immediately, and we shall be at liberty with your 
assistance if required, but at our expense, to conduct all negotiations 
for the settlement of the same or any litigation that may arise there- 
from; subject to such notification, and provided that no such goods, 
or any part thereof, shall be used for any purpose other than that for 
which we supply them, we will indemnify you in respect of any such 
claims. 
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18. Arbitration. — If at any time any question, dispute, or diSer- 
ence whatsoever shall arise between you and ourselves upon, in relation 
to, or in connection with the contract, either of us may give to the 
other notice in writing of the existence of such question, dispute, or 
difference, and the same shall he referred to the arbitration in England 
of a person to be mutually agreed upon, or failing agreement, of some 
person appointed by the President for the time being of the Institution 
of Electrical Engineers. The submission shall be deemed to be a 
submission to arbitration within the meaning of the Arbitration Act, 
1889, or any statutory modification thereof. 

19. Legal Construction. — The contract shall in all respects be con- 
strued and operate as an English contract and in conformity with 
English law, and unless otherwise provided is subject to the jurisdiction 
of the English courts. 
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